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No. 13,477 ! 

i 

— 

APPELLANTS* STATEMENT 
OF QUESTIONS PRESENTED 

I 

— 

Permanent partial disability benefits are to be computed at 66-2/3 
per cent of the difference between pre-injury average weekly wage and 
post-injury wage-earning capacity. Post-injury wage-earning capacity 
is to be determined by wages actually received unless they do not fairly 
and reasonably represent the earning capacity of the claimant. 

1. Is the Deputy Commissioner*s finding that actual wages do not 
fairly and reasonably represent wage earning capacity required to be 
based upon substantial evidence? 

2. In the absence of such a finding is the Deputy Commissioner 
required to accept actual post-injury wages as the wage earning capacity? 

3. May the Deputy Commissioner issue an award when there is no 

difference between the average weekly wage and the Wage earning capacity 

i 

established by evidence in the cause? 

4. May the Deputy Commissioner by his own findings supply evi¬ 
dentiary ingredients which are necessary to the validity of the award? 

i 


i 

i 
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No. 13,477 

THE JACOBS TRANSFER COMPANY, INC., 

| 
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' 
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i 

■ ■■ 

APPEAL FROM THE UNITED STATES DISTRICT COURT 

i 

FOR THE DISTRICT OF COLUMBIA 
— 

BRIEF FOR APPELLANT^ 

I 

JURISDICTIONAL STATEMENT j 

This is an appeal from a final judgment of the United States District 
Court for the District of Columbia (J. A. 8). This Court has jurisdiction 
pursuant to Title 28, Section 1291, United States Code. 

STATEMENT OF THE CASE 

The Complaint: 

l 

This action was commenced in the United States District Court for 
the District of Columbia on November 30, 1955 with the filing of a complaint 
on behalf of the Jacobs Transfer Company, Inc., and the Liberty Mutual 
Insurance Company against Theodore Britton, Deputy Commissioner, 
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United States Employees T Compensation Commission and Joseph Harris 
(J. A. 5). Plaintiff Jacobs Transfer Company, as employer of Joseph Harris, 
and plaintiff Liberty Mutual Insurance Company, as its workmen's compen¬ 
sation insurance carrier, sought a mandatory injunction permanently re¬ 
straining the enforcement of an award of permanent partial disability benefits 
which had been made by defendant Theodore Britton in favor of defendant 
Joseph Harris. 

The award complained of was required to be made in contemplation 
of applicable sections of the Longshoremen's and Harbor Workers' Compen¬ 
sation Act of March 4, 1927, 44 Stat. 1424, 33 U.S.C. A. 901 et seq., as 
made applicable to the District of Columbia by the Act of May 17, 1928, 45 
Stat. 600, D.C. Code, 36-501 et seq. 

Compensation for permanent partial disability according to 33 U.S. 

C. A. 908 (c) (21): 

"... shall be 66-2/3 per centum of the difference be¬ 
tween his average weekly wages and his wage-earning capacity 
thereafter in the same employment or otherwise, payable dur¬ 
ing the continuance of such partial disability..." 

The complaint alleged that there was no difference between the av¬ 
erage weekly wage of Joseph Harris and his wage-earning capacity upon 
which the award complained of could have been computed; that it was made 
without substantial basis in the evidence; and that it was made upon the basis 
of conjecture and speculation, and in violation of the governing statute.(J. A. 
1-3). 

The Evidence: 

The findings of fact made by the Deputy Commissioner, (J. A. 4), 
the award of compensation (J. A. 4-6), and the order of the trial court (J. A. 
8) were all based upon the evidence presented during a trial of the issues 
held before the Deputy Commissioner on September 13, 1955 (J. A. 9-49). 

Joseph Harris, while employed as a truck driver for Jacobs 
Transfer Company on October 1, 1953, allegedly sustained personal 
injuries to his back when moving a heavy bookcase (J. A. 9-10). Ad¬ 
mittedly, he first injured his back in 1950 in an industrial accident not 
involved herein. As a result of that injury he lost considerable time 
from work and he experienced continual weakness and intermittent pain 


(J. A. 20, 28, 39-41, 43, 47). He sustained two or jbree accidents since 
that time which resulted in additional instability and lost time from 
work (J. A. 20, 39-41). Following the October, 1953 incident, a rup¬ 
tured intevetebral disc was removed surgically on October 23, 1953 
(J. A. 43). There was no testimony that that incident caused the disc 
condition. After a normal convalescence, he returned to work on 
January 11, 1954 (J. A. 17). He has had no medical treatment for the 
injury allegedly sustained on October 1, 1953, since October, 1954 

(J. A. 22). 

* 

The operating surgeon, Dr. O. Hugh Fulcher was of the firm 
opinion that Mr. Harris made a full recovery and therefore certified 
his ability to return to full duty on January 11, 1954 (J. A. 13, 43-48). 

Dr. O. Anderson Engh disagreed. He, however, did not examine the 
claimant until April 25, 1955 and His discussion concerned only the 
1950 injury (J. A. 28). He had not considered the independent effect, 
if any, of the 1953 incident and stated at J. A. 33-34: 

i 

"Q. So that when you estimate his disability at 
the present time: f I feel that this patient has a twenty 
percent permanent partial disability of the low back, * 
you're not in any position to say whether or not that 
twenty percent disability is due to the disc operation 
and the incident of 1953, or due to the 1950 and V 51 
incidents. 

That's a fair statement, isn't it? A. That's right. 

Q. And it could be that as far as you are concerned, 
he may have had 35 or 30 percent before that and it's now 
down to twenty. Is that right? A. Yes." 

Dr. Leonard Peterson considered the October 1, 1953 incident and evalua¬ 
ted its effect (J. A. 39-42). He was of the opinion thpt the claimant's 
discomfort was attributable to the 1950 accident and testified that there 

i 

was no evidence of change in circumstances or condition which would 
provide a basis for an opinion that the 1953 incident Resulted in any 
disability (J.A. 40-41). 
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Mrs. Joseph Harris testified concerning her observance of 
Mr. Harris* pain and discomfort. She stated that prior to October, 

1953, Mr. Harris had been a f1 sick man” and that he was, on occasion, 
unable to get about. She testified that his condition since October, 

1953 has been far better than it was during the period from 1950 to 
October, 1953 (J.A. 22-23). 

At the time of the incident complained of in October, 1953, Joseph 
Harris had been working continuously as a special delivery service man 
for about eight years (J.A. 23). His duties during that period included 
servicing, cleaning up, washing trucks and driving special delivery 
trucks. (J.A. 24). When he returned to work on January 11, 1954, he 
went back to exactly the same position (J.A. 15, 17-18, 24-25 r 35)..Dr. 
Fulcher certified his ability to return to full duty (J. A. 13, 44). He 
was asked by his supervisor whether he was able to return to work, 
and he agreed that he was at that time (J. A. 13). He worked a one man 
truck (J.A. 14, 25). He performed the same duties (J.A. 18, 24-25, 
35); was paid according to Union scale and received the same compen¬ 
sation as he had been receiving prior to injury (J.A. 20, 25). There 
was no attempt on anyone* s part to make his work lighter or to select 
the cargo which he was to handle and he was shown no favoritism of 
any kind (J.A. 18, 25-35). He missed only two days from work in the 
five month period following his return (J. A. 38). There were no 
complaints about the manner in which he performed his work and he 
made no complaints about being unable to perform his duties fully 
(J.A. 25, 35-36, 37-38). 

The special delivery contract with the B & O Railroad which 
Mr. Harris had been regularly servicing for Jacobs Transfer, termi¬ 
nated on May 1, 1954. It was serviced thereafter by D. C. Express 
Company (J.A. 25). Mr. Harris was given an option7>y his Union to 
stay with Jacobs Transfer or to work for D. C. Express (J.A. 18-19, 
28-29). He elected to go with D. C. Express and has worked steadily 


there since (J.A. 18-19). He admits that he is able t<j> handle that work 
without limitation (J. A. 16). 

Subjectively, Mr. Harris states that he has been doing lighter 
work; that he suffers pain when he lifts; and that he is unable to do the 
same work that he could do before the accident (J. A. 16, 21). However, 
all other testimony and the objective factors demonstrate that in fact 
the work and his duties are the same, indeed, he does the identical 

I 

work for D. C. Express because that company took over the same B & O 
contract that Jacobs Transfer had (J. A. 25). He has been shown no 
favoritism by D. C. Express and has worked steadily Without complaint 

i 

i 

(J. A. 36-37 ). He is paid the Union scale which at aljl times has 
equalled his pre-injury earnings and has had an increase in pay, so that 
his pay at the time of the hearing in September, 1955, his earnings were 

$1.71 1/2 per hour or $68.60 for a forty-hour week. (j. A. 37). 

I 

The Deputy Commissioner’s Findings: 

i 

In the face of this testimony and contrary to its limitation, the 
Deputy Commissioner found that the claimant’s wage earning capacity 
was shown to have been impaired to the extent of $6.10 a week and made 
a continuing award of $4.07 a week (66 2/3 percent o^ $6.10), in favor 
of Joseph Harris against Jacobs Transfer and Liberty Mutual Insurance 
Company (J.A. 6). In order to find some basis for the award and to 
be able to make the mathematical computation required by the act, the 

i 

Deputy Commissioner arbitrarily and without evidential basis reduced 
the post-injury weekly earning capacity of Mr. Harris from $68. 60 to 
$54. 90 (J. A. 5). Appellants do not contest the right of Mr. Harris to 
the award for temporary total disability or to medical expense benefits, 

i 

and have made those payments (J. A. 6, 10). 

I 

Proceedings in the United States District Court : 

.. 

The decision of the trial court was made in consideration of cross 
motions for summary judgment (J. A. 7). The record presented to the 





trial court consisted of the complaint (J. A. 1), the findings of fact and 
award of the Deputy Commissioner (J. A. 4-6), and the transcript of 
proceedings before the Bureau of Employees* Compensation (J.A. 9-49). 
From the order of May 25, 1956 (J.A. 8) granting defendants* motion for 
summary judgment and denying plaintiffs* cross motion for summary judg¬ 
ment, this appeal is taken (J.A. 8). 

STATUTES INVOLVED 

The statute involved is the Longshoremens and Harbor Workers* 
Compensation Act of March 4, 1927, 44 Stat. 1424, 33 U.S.C.A. 901, 
et seq., as made applicable to the District of Columbia by the Act of 
May 17, 1928, 45 Stat. 600, D. C. Code, 36-501, et seq. The pertinent 
provisions are: 

33 U. S. C. A. 902 (10). 

"’Disability* means incapacity because of injury to earn 
the wages which the employee was receiving at the time of 
injury in the same or any other employment." 

33 U.S.C.A. 908(c)(21). 

"Other cases: In all other cases in this class of disa¬ 
bility the compensation shall be 66 2/3 per centum of the 
difference between his average weekly wages and his wage- 
earaing capacity thereafter in the same employment or 
otherwise, payable during the continuance of such partial 
disability, but subject to reconsideration of the degree of 
such impairment by the deputy commissioner on his own 
motion or upon application of any party in interest." 

33 U. S. C. A. 908(h). 

"The wage-earning capacity of an injured employee in 
cases of partial disability under sub-division (c)(2l) of 
this section or under subdivision (e) of this section shall 
be determined by his actual earnings if such actual earnings 
fairly and reasonably represent his wage-earning capacity: 

Provided, however, that if the employee has no actual 
earnings or his actual earnings do not fairly and reasonably 
represent his wage-earning capacity, the deputy commis¬ 
sioner may, in the interest of justice, fix such wage- 
earning capacity as shall be reasonable, having due 
regard to the nature of his injury, the degree of physical 



impairment, his usual employment, and any other factors 
or circumstances in the case which may affect his capacity 
to earn wages in his disabled condition, including the 
effect of disability as it may naturally extend into the 
future." 

STATEMENTS OF POINTS ON APPEAL 

1. The Deputy Commissioner arbitrarily and without evidentiary 
basis found that the actual post injury wages received did not fairly and 
reasonably reflect the earning capacity of Joseph Harris. 

2. The Deputy Commissioner acting solely upon conjecture and 

! 

speculation found the wage-earning capacity to be $54l 90 per week. 

3. The Deputy Commissioner acting upon a misconception and . 

a defiance of the law refused to apply the standards of Section 908(c) (21) 
and made this disputed award even though there was no computable 
basis therefor. 

4. The decision of the Deputy Commissioner is disruptive to the 
statutory scheme of compensation and should be reversed for lack of 
evidential support. 

SUMMARY OF THE ARGUMENT 
Essential to the validity of the award complained of is a finding 

i 

that the post-injury wage-earning capacity is less than the pre-injury 
average weekly wage because the statute prescribes that the award 
shall be two-thirds of that difference. In the instant base, the pre- 
injury average weekly wage was $61.00 and the post-injury wages 
actually earned were $68.60. The Deputy Commissioner found the 
wage earning capacity to be $54.90 per week even though Section 8(h) 

provides that the wage earning capacity shall be determined by the 

» 

actual earnings if such actual earnings fairly and reasonably represent 
the wage earning capacity. The Deputy Commissioned found that the 
wages actually received did not fairly and reasonably irepresent the 



8 


* 
¥ 

♦ 

wage earning capacity, and relied upon the second proviso of Section 

908(h) in making his determination of wage earning capacity. However, * 

the finding required to sustain the validity of this reliance was made * 

without benefit of basis in the evidence. Such a finding, if supported, 

would have permitted the Deputy Commissioner to take into considera- 

¥ 

tion, the elements enumerated in the second proviso. However, the * 

¥ 

finding must fail for lack of evidentiary support, and the determination 

■ 

of diminished wage earning capacity based thereon should be set 

aside. $ 


ARGUMENT 

Joseph Harris was employed as a special delivery truck driver 
for Jacobs Transfer Company on October 1, 1953. He allegedly sus¬ 
tained personal injuries while lifting a bookcase in the course of that 
employment. Pursuant to an award of the United States Employees' Com¬ 
pensation Commission, he was paid temporary total disability benefits 
at the maximum rate allowed by law from October 2, 1953 to January 10, 
1954 and was allowed medical expenses. Thereafter, on January 12, 

1955, he filed an additional claim for permanent partial disability 
benefits which was controverted inter alia because he was employed 
continuously at his regular employment after January 10, 1954 with no 
decrease in average weekly wage, so that there was in fact and in con¬ 
templation of law, no loss of earning capacity which could, under the 
the dictates of the Longshoremen's & Harbor Workers' Act, provide 
a basis for an award (J. A. 4-6). 

It is important preliminarily to note that the workmen's compen¬ 
sation statute is intended to provide compensation for loss of income 
as opposed to compensation for pain, mental anguish and discomfort. 
Weeks v. Behrend , 77 U.S. App. D.C. 341, 135 F2d 258 (1943). 

The Deputy Commissioner obviously is of the mistaken view that 
testimony concerning subjective complaints of pain and discomfort is 
sufficient basis for an award. 


» 


* 
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w 
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Benefits for permanent partial disability are to be awarded when 
it is shown that impairment of wage earning capacity ijias resulted from 
injury sustained in the course of employment. It is obvious that there 
may be injury for which one might recover in a tort action which does 


not have a demonstrable effect upon the ability to earn wages. Such 
an injury does not constitute an industrial loss. Pillsbury v. United 
Engineering Co. , 342 U.S. 197 (1952); Iacone v. Cardillo , 208 F2d 
696 (2d Cir. 1953); Todd Shipyards Corp. v. Pillsbury , 136 F. Supp 
846 (D.S.D. Cal. 1955); Ziegale T s Case , 225 Mass. 128, 89 N.E. 2d 
264 (1949); Standard Surety & Casualty Co. v. Sloan, |L80 Tenn. 220, 

173 S. W. 2d 436 (1943); American Mutual Liability Ins; Co. v. Hampton , 
33 Ga. App. 476, 127 S.E. 155 (1925). In the Pillsbury v. United 
Engineering Co. case, Justice Burton, dissenting, said at page 201: 


"That the Act is concerned solely with compensation 
for disability ... appears on its face. Compensation is 
not payable to an employee merely because he has been 
in an accident in the course of his employment, nor even 
because he has suffered physical damage from that acci¬ 
dent. The Act allows compensation only when the em¬ 
ployee also has suffered a resulting loss of earning 
power." 


Appellee Britton will cite pages of authority for the general propo¬ 
sition that this Court has no power to question the determination of a 
Deputy Commissioner. Such citations, however intimidating, cannot 
obviate these other fundamental principles:; 

(1) Claimant had the burden before the Commissioner to prove the 
necessary elements of his claim; (2) A finding of the deputy Commis¬ 
sioner which lacks substantial evidential support is not binding upon 
this Court. Universal Camera Co . v. NLRB, 340 U.S*!7^1951). 


A. The Statutory Formula: 

Claims for permanent partial disability benefits as the result of 
unscheduled injuries are governed by 33 U.S.C.A. 908 (c)(21) which 
provides: 
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"Other cases: In all other cases in this class of disa¬ 
bility the compensation shall be 66 2/3 per centum of the 
difference between his average weekly wages and his wage- 
earning capacity thereafter in the same employment or 
otherwise, payable during the continuance of such partial 
disability, but subject to reconsideration of the degree of 
such impairment by the deputy commissioner on his own 
motion or upon application of any party in interest." 

Obviously a "disability" is required, disability" is defined specifically 
at 33 U.S.C.A. 902 (10): 

"Disability means incapacity because of injury to earn 
the wages which the employee was receiving at the time 
of the injury in the same or any other employment." 

In this case there is no dispute but that the pre-injury average weekly 

wage of Mr. Harris was $61.00. That figure must be contrasted with 

his",.. wage-earning capacity thereafter..." Wage-earning capacity 

is determined by reference to Section 908(h): 

"The wage-earning capacity of an injured employee 
in cases of partial disability under sub-division (c)(21) 
of this section or under subdivision (e) of this section 
shall be determined by his actual earnings if such actual 
earnings fairly and reasonably represent his wage- 
earaing capacity: Provided, however. That if the 
employee has no actual earnings or his actual earnings 
do not fairly and reasonably represent his wage-earning 
capacity, the deputy commissioner may, in the interest 
of justice, fix such wage-earning capacity as shall be 
reasonable, having due regard to the nature of his 
injury, the degree of physical impairment, his usual 
employment, and any other factors or circumstances 
in the case which may affect his capacity to earn wages 
in his disabled condition, including the effect of disa¬ 
bility as it may naturally extend into the future." 

That section requires that the Deputy Commissioner accept the actual 
earnings as the wage-earning capacity unless he finds: (1) that there 
were no actual earnings or (2) that the actual earnings do not fairly and 
reasonably represent his wage-earning capacity. 
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B. Discussion: 

Mr. Harris* post-injury salary has equalled or exceeded $61.00 per 
week. At the time of the award it was $68. 60 (J. A. 37). There is and 
can be no suggestion that he does not tf earn tf this wage. Therefore, it 
would seem that by definition there can be no "disability" in this cause 
to compensate. Section 902(10). If actual earnings are accepted or 
wage-earning capacity, as they must be unless they are shown to be 
unreliable, there is no difference upon which to make the computation 
required in Section 908(c)(21), and therefore no basis for an award. 

The Deputy Commissioner, in appreciation of this fundamental 
fact tt found* t that the actual wage did not fairly and reasonably represent 
the post-injury wage-earning capacity. That finding, however, cannot 
be sustained. It is either arbitrary, i. e., made despite and in the face 
of a complete lack of evidence to support it, or it is based on the mis¬ 
conception of law that subjective testimony of pain and discomfort is 
a sufficient basis to cast aside the evidentiary force of actual wages 
received. 

The authorities are unanimous to the effect that wages actually 
earned, although not conclusive, are the best evidence of what one is 
able to earn. Burley Welding Works v. Lawson, 141 F2d 964 (5th Cir. 
1944); Lumber Mutual Casualty Ins. Co . v. O*Keefe, 217 F2d 720 
(2d Cir. 1954); Twin Harbor Stevedoring & Tug Co. v.j Marshall, 103 
F2d 513 (9th Cir. 1939). A leading commentator on Workmen's Compen¬ 
sation law states that: 

"Earnings equal to pre-injury earnings are the strongest 
evidence of non-impairment of capacity, but they are not con¬ 
clusive. In most jurisdictions their effect seems to be to 
create a presumption which may be overcome by other evi¬ 
dence showing that the actual earnings do not fairly reflect 
claimants capacity." Larson, Workmen's Compensation, 

Section 27.31, P. 10. 

That Commentator further states that: 
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"The position may best be summarized by saying that 
actual post-injury earnings will create a presumption of 
earning capacity commensurate with them, but the pre¬ 
sumption may be rebutted by evidence independently 
showing incapacity or explaining away the post-injury 
earnings as an unreliable basis for estimating capacity. " 

Section 57.21, pp. 5-6. 

In this case claimant returned to the same position held prior to 

the injury complained of. He now, three years later, holds the same 

# 

position although the contract which he services has changed hands. 

He admits that his is a one man truck and that loads are assigned by 
route rather than by quality or quantity. By necessity his work is the 
same unless some favoritism or selectivity is shown. None has been 
demonstrated. In fact the uncontradicted testimony shows that none 
exists. Mr. Harris states that his work is lighter now than it was 
prior to the accident in October 1953. It probably seems so to him 
because, as his wife testifies, his back is better since October 1953 
than it was during the period from 1950 to October 1953. Claimant's 
mere statement, uncorroborated, and contradicted, cannot provide 
the basis for an award. He cannot so easily help himself to an award. 
Belledeau v. Connecticut Co. , 110 Conn. 625, 149 Atl. 127 (1930). 

Claimant complains of pain upon heavy exertion and Dr. Engh is 
of the opinion that there is a medical disability. Neither Mr. Harris' 
complaint nor Dr. Engh’ls opinion was casually related in the evidence 
presented to the October 1953 incident however. More important how¬ 
ever is the fact of irrelevance of this type of testimony. Contrary to 
the Deputy Commissioner's belief, philosophy and probable desire, the 
Workmen's Compensation Statute does not compensate for medical 
disability, pain, mental anguish, suffering or discomfort. It com¬ 
pensates for wages lost and for wage-earning capacity diminished. 

Mere proof of a functional disability is not sufficient to sustain 

! 

an award because impairment of wage-earning capacity is the gravamen 
of the claim and as such it must be established by competent evidence. 



* 
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Proof of pain and discomfort is likewise unavailing when the record 
demonstrates that it has had no material effect upon the regular per¬ 
formance of his duties under steady employment for two years subse¬ 
quent to the accident. Buza v. Parker , 71 F. Supp. 109 (D. C. Md. 1947); 
United Fruit v. Cardillo, 104 F. Supp. 81 {3. D. N. Y. f952). The fact 
that Mr. Harris now works for D. C. Transfer also lacks significance. 
First because the change in the B & O Railroad special delivery service 
contract makes it in reality the same position. Second because if it 
were a change in jobs it would be irrelevant. In referring to post-injury 
income, the Act specifically provides for consideration of the " ... same 
or any other employment. •." (Sec. 902(10), and the ”... same employment 

i 

or otherwise..." (Sec. 908 (c)(21). Jordan v. Decorative Co. , 230 N.Y. . 
522,130 N. E. 634 (1921). ! 

Certainly, if it were shown in the evidence that the employer 
gratuitously paid wages equal to or greater than prior earnings in an 
effort to escape a compensation award, or because of favoritism shown 
to the employee, there would be a basis for an award, j Burley Welding 
Works v. Lawson , supra ; Hartford Accident & Indemnity Co . v. Hoage , 

66 App. D. C. 163, 85 F2d 420 (1936). The same result would pertain 
if it were shown that although the same number of dollars were paid, 
the purchasing power of those dollars was less, or that the money paid 
was not fairly representative of the earning power of the employee on 

i 

the open labor market, or that his post-injury employment was tempo¬ 
rary in nature. But, there was no attempt here to cope with the evidentiary 
burden. The claimant and the Deputy Commissioner relied upon the 
second proviso of Section 908(h) exclusively. There was no evidence 
comparing Mr. Harris with other employees, no evidence of open 
labor market conditions or opportunities, no evidence of favoritism, 
lost time, or work selectivity. In short, there is nothing in the record 
which would support the conclusion that the post-injury wages are not 
fairly and reasonably representative of Mr. Harris' wage earning capacity. 
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Substantially all evidentiary facts command the opposite conclusion. 

The Deputy Commissioner’s exclusive reliance on Section 908(h) is un¬ 
warranted. It is well stated in United Fruit Co. v. Cardillo, 104 
F. Supp. 81 (D.C. S.D.N.Y. 1952) wherein the court said: 

"I do not understand that (Section 908(h) of the Act) 
is a substitute for some evidence in the record from 
which the reviewing Court may determine that the 
finding was based upon the essential elementsnecessary 
to uphold the administrative order." 

Before the second proviso of Section 908(h) can be used there must 
be a finding of fact based upon substantial evidence. 

"The Deputy Commissioner found that the claimants 
actual earnings after his injury did not fairly and rea¬ 
sonably represent his post injury earning, capacity. Such 
a finding, under Section 8 (h), was a prerequisite to an 
award based} on the factors specifically enumerated in 
the proviso to 8 (h)." Lumber Mutual Casualty Ins. Co. 
v. O'Keefe, 218 F2d 720, 723. 

There can be no question but that reliance upon the contention that wages 
received do not fairly represent ability to earn must be substantiated 
by competent evidence. United Fruit Co. v. Cardillo , supra ; Lumber 
Mutual Casualty Co. v. O'Keefe, supra; Standard Surety & Casualty 
Co. v. Sloan, supra . 

Workmen's Compensation legislation, designed to protect em¬ 
ployees from loss of income due to injury and disability, is feasible 
because standards have been enacted which permit industries to spread 
the losses thereby incurred over the industry as a legitimate cost of 
doing business. Stability which comes from known and prescribed 
standards provide the degree of predictability that is required for the 
successful operation of the entire system. Awards which are made 
in spite of the limitations of the particular provisions which make up 
the entire statutory scheme of compensation are disruptive to the entire 
program. 
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There can be no fundamental fairness in the situation as it now 
stands. Although the award is small in weekly amount, it will probably 
run as a practical matter until the $10,000 limit is used. By tort con¬ 
cepts, considering evaluations for mental anguish, pain and suffering, 

this case would not be worth that amount. Mr. Harris will be permitted 

i 

to work side by side with other truck drivers, do the same tasks, work 
the same hours and draw $10,000 more if this award should stand. That 
is not compensation for wages impaired; it is bonus. As such it is foreign 
to the purposes of the Act. The employer has the power, if vindictive, 
to lessen the chances for this type of award. He could discharge the 
employee, thereby making him seek employment on the open labor 
market so that in the event of a contest over wage-earning capacity 
impairment, his evidentiary position would be stronger^ or he could 
decrease the wages paid to the extent of compensation awarded so as to 

i 

bring the take home pay of the worker in line with that of his fellow 
employees. The&e are not practical alternatives; however, and are 
certainly not as desirable as a realistic application of the Act. 


CONCLUSION 

The only evidence introduced in support of Mr. Harris* claim for 
permanent partial disability benefits consisted of his own statement 
that the work performed after injury was lighter than that done before; 

i 

his own subjective complaints of pain upon heavy exertion; and Dr. 

Engh's opinion that there existed a medical disability which he admitted 
he could not relate to the industrial accident complained of. Unless 
compensation is to be paid for pain, mental anguish and discomfort, 
this testimony could not provide the basis for a finding that Mr. Harris 
had been disabled. There was no evidence which could Sustain a finding 
that the wages actually received by Mr. Harris were not earned. 

There was no evidence that these post injury wages did not 
faiiiy and reasonably represent his wage earning capacity. In the absence 
of such evidence, the Deputy Commissioner was bound by Section 8(h) 
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to accept these post injury earnings as the wage earning capacity. His 
refusal to do so constitutes a departure from the principles of the Act 
and the statutory scheme of compensation contemplated by its framers. 

WHEREFORE, the judgment of the trial court herein should be rever 
sed and the award of the Deputy Commissioner set aside. 


Respectfully submitted, 

Arthur J. Phelan 
and 

John P. Arness 

810 Colorado Building 
Washington, D. C. 


Attorneys for Appellants 
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JOINT APPENDIX 

I 

I 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

' 

[Filed Nov. 30, 1955] 

LIBERTY MUTUAL INSURANCE COMPANY, ) 
a corporation, x 

1346 Connecticut Avenue, N. W. 

Washington, D. C. ) 

and ) | 

THE JACOBS TRANSFER COMPANY, INC. ) j 

61 Pierce Street, N. E. v 

Washington, D. C. 

Plaintiffs, ' 

v. ^ Civil Action 

THEODORE BRITTON, Deputy Commissioner) NoJ ; 5252-55 
United States Employees* Compensation Com-) 
mission . 

Washington, D. C. ' 

\ 

and ' 

i 

JOSEPH HARRIS ' 

17-46th Street, S.E. ) 

Washington, D.C. j 

Defendants v 


BILL OF COMPLAINT 
— 

FOR MANDATORY INJUNCTION UNDER A COMPENSATION 


AWARD 

The bill of complaint of Liberty Mutual Insurance Company, a cor¬ 
poration, and The Jacobs Transfer Company, Inc., through their attorneys, 
respectfully states: 

1. That the jurisdiction of this court is based upon Title 36-501, 
District of Columbia Code, 1951 Ed., and upon 33 U.S. C.A. 921, the pro¬ 
visions of which allow a party aggrieved by an order ofj the United States 
Employees* Compensation Commission to appeal for review to the District 
Court of the United States for the District of Columbia. ; 

2. That the plaintiff, Liberty Mutual Insurance Company, a 


2 


corporation, is a duly organized insurance company doing business in the 
District of Columbia, and brings this suit in its own right as compensation 
insurance carrier for plaintiff The Jacobs Transfer Company, Inc. Plain- 
2 tiff. The Jacobs Transfer Company, Inc., is a corporation doing business 
in the District of Columbia, which brings this suit in its own right as em¬ 
ployer of Joseph Harris, its employee. 

3. Defendant, Theodore Britton, is Deputy Commissioner of the 
United States Employees' Compensation Commission and is sued in his of¬ 
ficial capacity. Defendant Joseph Harris, is a citizen of the United States 
and claims to be entitled to compensation benefits for permanent partial 
disability. 

4. A copy of the award of the said Theodore Britton, Deputy Com¬ 
missioner, is attached hereto as Exhibit "A" and by reference is made a 
part hereof. 

5. That on October 1, 1953, Joseph Harris, while performing ser¬ 
vices for the employer as a truck driver, sustained personal injuries. 

6. That thereafter defendant, Joseph Harris, made a claim for com¬ 
pensation under provisions of the Act of Congress approved May 17, 1928, 
entitled: Tt Longshoremen's and Harbor Workers' Compensation Act" (44 
Stat. 1424, as amended 33 U. S. C. 901 et seq. as made applicable to the 
District of Columbia Code, 1951 Ed.). Joseph Harris was paid compensa¬ 
tion for temporary total disability at the maximum compensation rate of 
$35.00 a week for a period of 14-3/7 weeks from October 2, 1953 to January 
10, 1954, for a total of $505.00. For the period subsequent to his return 

to full time employment on or about January 10, 1954, Joseph Harris claimed 
entitlement to further benefits for permanent partial impairment of his earn¬ 
ing capacity. The employer and its carrier challenged the claim for further 
entitlement because Section 8(c)(21) of the Longshoremen's and Harbor 
Workers' Compensation Act provides for such compensation only in the event 
that the wage earning capacity as demonstrated by average weekly wage is 
impaired. The determination of impairment to wage earning capacity is to 
be made with reference to Sections 2, 8 and 10 of the Act. The evidence 
clearly demonstrated that there was no impairment of wage earning capacity 
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as a result of injuries sustained; that he sustained no loss of ability to fully 

i 

and freely perform the duties of his employment; and that his average weekly 
wage as determined by the Act has been maintained. Despite this evidence, 

i 


and contrary to law, defendant Deputy Commissioner {Britton, in his award, 
made the first day of November, 1955, found that the said Joseph Harris was 
entitled to compensation and permanent partial disability benefits. 

7. That the Findings of Fact and Award followed a formal hearing be¬ 
fore the Deputy Commissioner at which hearing the substance of all the facts 
hereinbefore related were clearly made known to the Deputy Commissioner 

i 

and made a part of the record of said hearing. In view of the evidence pre¬ 
sented and the requirements of the statute involved, the award made by 
the Deputy Commissioner was arbitrary, it lacked substantial basis and 
rested upon speculation and conjecture. 

I 

8. That plaintiffs, in light of this award, are without remedy save 
through the interposition of this honorable court. j 

WHEREFORE, the premises considered, your petitioners pray: 

1. That process may issue from this honorable court against the 
defendants requiring them to appear and answer the exigencies of this com¬ 
plaint; 


2. That the proceedings before the Deputy Commissioner be reviewed 
by this honorable court, including the record of the evidence and testimony 
taken at the formal hearing together with the Findings of Fact and award; 

i 

3. That upon final hearing, this honorable court enter a mandatory 
injunction permanently restraining said Theodore Britton, Deputy Com¬ 
missioner, and said Joseph Harris from receiving payment of said award 
and requiring defendant Theodore Britton, Deputy Commissioner, to va- 
cate and set aside said award and issue and make a new order denying 
compensation on the grounds which hereinbefore appeal; 


4. And for such other and further relief as to this court may seem 

just and proper. j 

Respectfully submitted, 

i 

HOGAN & HARTSON 

By /s/ Arthur J. Phelan 
/s/ John P. Arness 
Attorneys for Plaintiffs 
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UNITED STATES DEPARTMENT OF LABOR (Exhibit A) 

BUREAU OF EMPLOYEES 1 COMPENSATION 

DISTRICT OF COLUMBIA COMPENSATION DISTRICT 

[Filed Nov. 30, 1955] 

In the matter of the claim for compensation 
under the District of Columbia Work¬ 
mens Compensation Act 

JOSEPH HARRIS 

Claimant 
vs. 

i 

THE JACOBS TRANSFER COMPANY, Inc. 

Employer 

LIBERTY MUTUAL INSURANCE COMPANY 

Insurance Carrier 

Such investigation in respect to the above-entitled claim having been 
made as is considered necessary, and a hearing having been duly held in - 
conformity with law, the Deputy Commissioner makes the following 

FINDINGS OF FACT 

That on October 1, 1953, and for several years prior thereto the 
claimant above named was in the employ of the employer above named, 
whose address is 61 Pierce Street, Northeast, Washington, District of 
Columbia; that the employer was subject to the provisions of an Act of 

t 

Congress approved May 17, 1928, entitled "An Act to provide compensa¬ 
tion for disability or death resulting from injury to employees in certain 
employments in the District of Columbia, and for other purposes"; that the 
liability of the employer for compensation under the said Act was insured 
by the Liberty Mutual Insurance Company; that on the said day the claimant 
herein, while performing services for the employer as a truck driver and 
5 while he was moving a heavy bookcase, sustained personal injury resulting 
in his disability when he was subject to heavy physical strain, as a conse- 
quence of which he suffered trauma to his back including rupture of the 

intervertebral disc and contusion of a nerve root at the level of the fifth 

« 

lumbar interspace of his spine; that the injury arose out of and in the course 
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ORDER AWARD OF 
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of the employment; that written notice of injury was not! given to the employer 

I 

within thirty days, but that the employer had knowledge of the injury and 
has not been prejudiced by the lack of such written notice; that the employer 
furnished the claimant with medical and surgical treatment and care in ac¬ 
cordance with the provisions of section 7 (a) of the Act; that the average 
weekly wages of the claimant herein at the time of the injury were $61; 
that as a result of the injury the claimant was wholly disabled from October 
2, 1953, to January 10, 1954, inclusive, 14-3/7 weeks, and for such tem¬ 
porary total disability he is entitled to compensation at the rate of $35 per 
week (maximum rate) in the amount of $505; that the claimant returned to 

i 

work for the employer on January 11, 1954, and although he was handicapped 

! 

by the injury, suffering pain when lifting objects, he cotalinued on the job 
until May 1,1954, when he went to work for another employer; that although 
the work the claimant has performed since May 1, 1954, when he went to 
work for another employer, has been considerably lighter work than that 
he performed for the employer, he still suffers from pain of the injury in 
the middle and lower parts of his back when he lifts objects or performs 
any work requiring rotation or twisting of his body, an4 he is unable to 
6 perform the same type of work he performed prior to the injury; that the 
continuing symptoms of the injury and the resultant inability of the claimant 
to perform heavy work are permanent; that the claimants present wages 

I 

are approximately the same as the wages he was earning at the time of 
the injury but that having regard to the claimants ability to perform heavy 
work prior to the injury and his wage-earning capacity at the time of the 
injury, the claimant's present wages do not fairly and reasonably represent 
his wage-earning capacity as diminished by the injury; that having due regard 
to the nature of his injury, the degree of physical impairment, his usual 
employment, and other factors which now affdct his capacity to earn wages 
in his disabled condition, including the effect of disability as it may naturally 
extend into the future, the claimant's wage-earning capacity is, in the in¬ 
terest of justice, fixed under section 8 (h) of the Act at $54.90, based upon 
a 10 per cent impairment of the capacity to earn which the claimant had 
prior to the injury; that the said disability is permanent in quality; that for 


such permanent partial disability the claimant is entitled to compensation 
under section 8 (c) (21) of the Act at the rate of $4.07 per week (66-2/3 
per cent of $6.10, the difference between $61, average weekly wages at 
the time of the injury, and $54. 90, the reduced weekly earning capcity) 
beginning January 11, 1954, and continuing subject to the limitations of 
the Act; that accrued compensation for temporary total disability amounts 
to $505, as found above, and for permanent partial disability from January 
11, 1954, to October 16, 1955, inclusive, 92 weeks at the rate of $4. 07 
per week, amounts to $374.44 or* a total of $879.44; that the employer and 
the insurance carrier have paid $505 to the claimant as compensation. 

Upon the foregoing findings of fact, the Deputy Commissioner makes 
the following 

AWARD 

That the employer. The Jacobs Transfer Company, Incorporated, 
and the insurance carrier, Liberty Mutual Insurance Company, shall pay 
to the claimant herein compensation as follows: For temporary total disa¬ 
bility, 14-3/7 weeks at the rate of $35 per week, from October 2, 1953, to 
January 10, 1954, inclusive, in the amount of $505; and for permanent 
partial disability, 92 weeks at the rate of $4.07 per week, from January 11,, 
1954, to October 16, 1955, inchsive, in the amount of $374.44, or a total 
of $879.44. The employer and the insurance carrier, having already paid 
$505, shall forthwith pay the balance of $374.44, and shall continue pay¬ 
ments of compensation for perm&ient partial disability to the claimant 
herein from October 17, 1955, at the rate of $4.07 per week, payable in 
biweekly installments subject to the limitations of the Act or until further 
order of the Deputy Commissioner. 

A fee for legal services rendered the claimant in connection with this 

claim is approved in favor of William J. Walsh, Esq., in the amount of 

$150, such sum to constitute a lien upon and be paid out of this award. 

Given under my hand at Washington, D. C. 
this first day of November, 1955 

/s/ Theodore Britton 

Deputy Commissioner 
District of Columbia Compensation District 

(CERTIFICATE OF SERVICE) 
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[Filed Feb. 9, 1956] 

9 DEFENDANT BRITTON’S MOTION FOR SUMMARY JUDGMENT 

Defendant Britton, by his attorneys, moves this Honorable Court 
for summary judgment in his favor upon the ground that it appears from the 
complaint together with the transcript of testimony taken before him that 
the compensation order complained of is in accordance with law, that there 
is no genuine issue as to any material fact, and that said defendant is en¬ 
titled to judgment in his favor as a matter of law. 

LEO A. ROVER 
United States Attorney 

/s/ Catherine B. Kelly 

i 

Assistant United States Attorney 
Attorneys for Defendant Britton 

STUART ROTHMAN 

Solicitor of Labor i 

WARDE. BOOTE 

Assistant Solicitor 

HERBERT P. MILLER 
JAMES EDWARD HUGHES 

I 

Attorneys 

United States Department of Labor 
Of Counsel 


[Filed April 10, 1956] 

27 MOTION FOR SUMMARY JUDGMENT IN FAVOR OF PLAINTIFFS 

LIBERTY MUTUAL INSURANCE CO., AND JACOBS 
_ TRANSFER CO., INC. j _ 

Come now the plaintiffs in the above entitled cause and move this 
Court for summary judgment in their favor for the reason that the facts 
are determined by the testimony taken before the Deputy Commissioner 
in the Bureau of Employees' Compensation and there are, therefore, no 
finding of facts to be made and for the further reason that under the facts 
thereby determined and the authorities applicable thereto, it is clear that 
the award herein complained of is contrary to law all as more fully 


appears in the Memorandum of Points and Authorities attached hereto and 
by reference made a part hereof. 

HOGAN & HARTSON 
By /s/^John P. Arness 

Attorneys for Plaintiffs 
810 Colorado Building 
Washington, D. C. 

(CERTIFICATE OF SERVICE) 

[Filed May 25, 1050] 

34 ORDER GRANTING SUMMARY JUDGMENT 

This action came on to be heard upon the respective motions for 
summary judgment of plaintiffs and defendant Britton and the Court having 
found that there is no genuine issue as to any material fact and having 
concluded that defendants are entitled to a judgment as a matter of law, 
it is this 25th day of May, 1956, 

ORDERED that the motion of plaintiffs for summary judgment be 
and the same hereby is denied, and it is further 

ORDERED that the motion of defendant Britton for summary judg¬ 
ment be and the same hereby is granted, and that the action be and the 
same hereby is dismissed on the merits. 

/s/ F. Dickinson Letts 

No objection as to form: 

/s/ John P. Arness 
Attorney for Plaintiffs 

35 NOTICE OF APPEAL 
[Filed June 22, 1956] 

Notice is hereby given this 22nd day of June 1956, that Liberty 
Mutual Insurance Co., A Corporation, and The Jacobs Transfer Co., Inc. 
plaintiffs, hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 25th 
day of May, 1956 in favor of Theodore Britton, Deputy Commissioner, 


U. S. Employees 1 Compensation Commission and Joseph Harris against 
said plaintiffs. 

HOGAN & HARTS ON 

By: /s/ John P. Arness 

Attorneys for Plaintiffs 
810 Colorado Building 
Washington, D. C. 

i 

Trl [Filed May 18, 1956] 

U. S. DEPARTMENT OF LABOR 

BUREAU OF EMPLOYEES' COMPENSATION 

DISTRICT OF COLUMBIA WORKMEN’S COMPENSATION ACT 

Before the Honorable Theodore Britton, Deputy Commissioner for the 
District of Columbia 

JOSEPH HARRS, : 

l 

Claimant : 

THE JACOBS TRANSFER CO., INC., : 

Employer : 

LIBERTY MUTUAL INSURANCE COMPANY, Case No. 741-504 

Carrier : 

I 

Pursuant to notice, this matter was heard before the Honorable 
Theodore Britton, Deputy Commissioner, Bureau of Employees 1 Compen¬ 
sation, U. S. Department of Labor, at Washington, Di C., on the thir¬ 
teenth day of September, 1955, at 10:00 o 1 clock a. m. 

* * * * * * 

Tr 3 PROCEEDINGS 

THE DEPUTY COMMISSIONER: The hearing in this case is being 
held upon the application of the claimant, Joseph Harris, whose address 
is 17-46th Street, Southeast, Washington, D. C. - 

From information in the file, it appears that on October 1, 1953 the 
claimant, while employed by the Jacobs Transfer Company, Incorporated, 
61 Pierce Street, Northeast, Washington, D. C., as a truck driver, at an 
average weekly wage of $61.00, sustained personal injury when he was 
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subjected to a heavy physical strain while lifting a bookcase, as a conse¬ 
quence of which he suffered trauma to his back, including contusion of a 
nerve root of the fifth lumbar interspace and rupture of the intervert&ral 
disk at that level. 

It appears that the employer had knowledge of the injury on the day 
it occurred and furnished the claimant with medical and surgical treat¬ 
ment and care. 

The employer's insurance carrier voluntarily paid the claimant com¬ 
pensation for temporary total disability suffered as a result of the injury 
from October 2, 1953 to January 10, 1954 inclusive, fourteen and three- 
sevenths weeks, at the maximum rate of $35. 00 per week, in a total amount 
of $505.00. 

On January 12, 1955 the claimant filed claim against the employer 
for additional benefits under the District of Columbia Workmen's Compen¬ 
sation Act. 

Will you state the claim, Mr. Walsh? 

Tr 4 MR, WAI5H: The claim is for permanent partial disability, January 
11, 1954 and continuing for the duration of the disability. 

****** 


THE DEPUTY COMMISSIONER: Now, the claim for additional bene¬ 
fits has been controverted by the employer and the insurance carrier. What 
are the grounds of controversy, Mr. Phelan? 

MR. PHELAN: That the claimant has not suffered any permanent 
partial disability; that he has suffered no loss of earning capacity; that he 
has worked continuously at his regular employment state he returned to 
work in January of 1954. 

****** 


Tr 5 JOSEPH HARRIS 

was called as a witness for and in his own behalf and, having been first 
duly sworn by the Deputy Commissioner, was examined and testified as 
follows: 

****** 


* 


* 
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DIRECT EXAMINATION 

BY MR. WAI£>H: 

Q. Calling your attention, Mr. Harris, to the date of October 1, 

I 

1953, on or about that date, will you kindly state what you were — who your 

employer was ? A. The Jacobs Transfer Company. 

Q. And what were you doing on that particular day? A. Oh, I was 

cleaning the office at Jacobs Transfer, and they was Remodeling the office 

at the time, I think; and I was moving some things around and I got ahold 

of this bookcase, and that's when I felt this catch in njiy back. 

Q. You state you got ahold of this bookcase. What was it that you 

did -- Strike that. Be more specific as to what you mean by getting ahold 

of the bookcase. Did you try to move it? A. I triedito move it around, 

Tr 6 

see, and I felt this catch in my back; and from that time it growed worse 
and worse during the day. In other words, at about noon it had me down 
so I couldn't get up. 

THE DEPUTY COMMISSIONER: What time of day did this happen? 
THE WITNESS: Oh, it happened in the morning. I always clean up 

I 

the office in the morning, before anybody gets in, before eight o'clock 
anyhow. 

THE DEPUTY COMMISSIONER: You say you hurt your back before 
eight o'clock? 

THE WITNESS: Yes. And, well, it hurt during the morning, up 

until noon. Well, it growed worse and worse. So at hoon, when I went to 

, 

lunch, I sat down and ate my lunch and when I got through I couldn't get up. 

So I went in the office and told the man that I wad having trouble with 
my back. So he said, "What's wrong with you?" I said, "This morning, 
when I moved that bookcase, my back started to hurting," and I said, 
"That's all I know I did today." 

So he said, "Well, go over the Casualty Hospital and see Dr. Young." 

So I didn't go over there. I went home. And when I got home I called 

back up to Jacobs Transfer and told them that they would have to try to get 
Tr 7 

me another doctor, because Dr. Young wasn't no back man, and he couldn't 
do my back no good. So Mr. Marshall said he was going to call the 
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insurance company and see what they could do for me. So he took my 
telephone number and he said he would call me back later. So he called 
me back later and told me to make an appointment with Dr. Carl Becker. 
And so my wife, she called his office right after he hung up, and he gave 
her an appointment two weeks from that day. 

So I called back to the Jacobs Transfer Company and told them that 
I couldn’t lay up there that long, that the man gave me an appointment two 
weeks from that day. So he said, "Well, you wait there and Til see what 
I can do. tf So I don’t know whether he called the insurance office or 
whether he called Dr. Carl Becker. 

THE DEPUTY COMMISSIONER: Is it necessary to go into all the 
details? 

MR. WALSH: That is what I was just going to do. 

BY MR. WALSH: 

Q. Did there come a time when you were operated on for your back? 

MR. PHELAN: Well, he did go to Dr. Young. I think we ought to 
establish that fact. 

THE DEPUTY CONCESSIONER: Yes. The information in the file 
xr g indicates that Dr. Young did receive the claimant first on October 5, 1953. 
You did go to the hospital, did you not? 

THE WITNESS: Yes, I went to the hospital. 

» • 

BY MR. WAISH: 

Q. Then what happened? A. Well, Dr. Young told me that I would 
have — he said he talked to Dr. Carl Becker and said I would have to come 
in the hospital, said he thought I needed an operation. And he said that he 
wasn't going to do the operation, that he would get two doctors in there that 
would do the operation, and they was good doctors. That's the way he gave 
it to me. So he told me whatever day I wanted to come in the hospital I 
could come in. So I went in the hospital that night. 

****** 

THE DEPUTY COMMISSIONER: October 13, 1953. And the question 
was: Were you operated on? 

THE WITNESS: Yes, sir. 


Tr 9 
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THE DEPUTY COMMISSIONER: And who operated on you? 

THE WITNESS: Dr. Fulcher. j 

THE DEPUTY COMMISSIONER: Dr. O. Hugh Fulcher. For the 
record, that operation was performed October 23, 1953. 

BY MR. WAIBH: 

Q. After the operation, did you return to work for Jacobs Transfer ? 
A. Yes, I did. I was off four months. 

Q. And what were your duties when you returneji to Jacobs Transfer ? 

. 

A. Well, Dr. Fulcher ordered them to put me back 04 the truck. So when 
I went in that morning the man asked me was — 


' t \ 


Tr 10 THE WITNESS: So he asked me was I able to go back to work, was 
I able to go back to work in full. So I told him yes, soj he sent me back 
up there where I got hurt at. I mean he sent me back 4p the B & O. 

BY MR. WAIBH: 

Q. Just a moment. Explain that. When you say, "He sent me back 

1 

to the B & O, ” what do you mean? A. He sent me badk to where I started 
to work when I first went to the company, back up to the B & O. 

Q. And what were your duties at the B & O Terminal? A. Truck 
driver. 

1 

Q. And in the course of your duties were you required to lift freight, 
packages? A. Yes, sir. 

Q. And what was — A. (Continuing): Well, the truck is already 
loaded in the morning when you go there, so they just give you bills and you 
just back up the truck. In other words, you don’t know what's on the truck. 

Q. And what is the weight of the — the average freight of the packages 
and parcels that you lift at the B & O Freight Terminal ? A. Oh, they runs 
five and six hundred pounds, sometimes you got something there weighs 
more than that. 

1 

THE DEPUTY COMMISSIONER: Five and six hundred pounds ? 

Tr 11 THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: And when do you lift them, when you 
unload the truck? 
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THE WITNESS: Oh, yes, you have to unload the truck by yourself. 

THE DEPUTY COMMISSIONER: You don’t attempt to lift any 
packages that weigh five hundred pounds or more without assistance, 
do you ? 

THE WITNESS: We have no help on the truck, and you got to get 
the freight off the truck; and the tail of the truck hits you right along 
here. 

THE DEPUTY COMMISSIONER: The witness is indicating the 

chest. 

BY MR. WAI5H: 

Q. Were you able to lift those five and six-hundred-pound parcels ? 
A. Well, after I was operated on, no, I wasn’t able to lift that freight. 

I couldn't handle that freight like I could before. 

Q. What was the extent of your lifting capacity after the operation? 

MR. PHELAN: I object to that. How does he know, unless he's 
gone and tested himself ? 

MR. WALSH: That’s just what I am going to show. Here we’ve 
got a man who knows that he lifted before an operation in the weight of 
Tr 12 the packages, and after the operation. He knows. He’s a truck 
driver; that’s his life work. He knows the weight of parcels, what he 
can lift and what he can't lift. 

THE DEPUTY COMMISSIONER: Your regular job at the Jacobs 
Transfer Company was that of a truck driver, was it not? 

THE WITNESS: Yes, sir, 

THE DEPUTY COMMISSIONER: That was your job at the time you 
had your injury, isn’t that true ? 

. THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: And you were just helping move 
some furniture around the office because the employer needed your 
services for that purpose on this particular occasion, is that right ? 

When you were hurt? 

THE WITNESS: That’s right. 
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THE DEPUTY COMMISSIONER: And when you went back to work 

i 

did they put you back to doing the same kind of work that you were doing 
before you had the injury ? 

THE WITNESS: Yes, sir, put me right back on the truck. 

THE DEPUTY COMMISSIONER: Now, the trucks were loaded by 
other men, is that correct? 

THE WITNESS: The trucks were loaded by the B & O Railroad. 
THE DEPUTY COMMISSIONER: And it is your duty to drive the 
truck to wherever the employer tells you to drive it and unload it, 
is that right ? 

Tr 13 THE WITNESS: Well, you pick up your bills id the office every 
morning, see, and you look at your bills and you tell which way to go. 

THE DEPUTY COMMISSIONER: All right. No[w, you have said 
that some of the packages of freight that you were delivering weighed up 
to five hundred pounds. Were you able to lift such packages prior to 
this injury? 

I 

THE WITNESS: I couldn't lift it completely up off the truck, or 
the ground, wherever it was. In other words, I had to take it down off 
the truck and try to get it in the place or on the curbstone, wherever 
I'm going to have to put it. 

THE DEPUTY COMMISSIONER: Were you able to handle such 

i 

packages in that way before this injury occurred? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Now the question is why could 
you not handle them after you returned to work following your injury ? 
THE WITNESS: Because my back was giving me trouble. 

THE DEPUTY COMMISSIONER: What do you mean, ’trouble ?’’ 
THE WITNESS: Right in the — 

THE DEPUTY COMMISSIONER: Stand up and show me. 

THE WITNESS: Right in here. 

THE DEPUTY COMMISSIONER: The witness is indicating the 

I 

lumbar area. 

And what kind of pain did you have ? 
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Tr 14 THE WITNESS: Well, it seems like pains like I was having before — 
I don’t know exactly how it was* 

THE DE PUTY COMMISSIONER: Were they sharp pains ? 

THE WITNESS: Sometimes I would have sharp pains. 

THE DEPUTY COMMISSIONER: When would you have sharp pains ? 

THE WITNESS: Well, I have those very often now. 

THE DEPUTY COMMISSIONER: What causes them? Is it movement 
of your body, or lifting, or what ? 

THE WITNESS: Well, they come from lifting. I can’t lay on my 
back; that is, it starts hurting from there. 

THE DEPUTY COMMISSIONER: Are you still driving a truck for 
this employer ? 

THE WITNESS: Well, part of the time. Vm mostly on the plat¬ 
form. 

THE DE PUTY COMMISSIONER: What are you doing on the plat¬ 
form? 

THE WITNESS: Just stacking freight. 

THE DEPUTY COMMISSIONER: How much does that weigh? 

THE WITNESS: Well, this freight we are stacking now is a way 
lighter than the freight I handled before. 

THE DEPUTY COMMISSIONER: How much would it weigh , each 
package? 

THE WITNESS: 50, 75 — we have some 50, 75, 100 pounds, like 

that. 

THE DEPUTY COMMISSIONER: Are you able to handle such 
freight ? 

Tr 15 THE WITNESS: Yes, sir. 

THE DE PUTY COMMISSIONER: Does it give you pain in your 
back to handle such freight ? 

THE WITNESS: Well, when I — when it gets a little heavy I has 
pains in my back. Then I don’t — anything over that I don’t try to lift 
at alL 


THE DEPUTY COMMISSIONER: All right. 

i 

BY MR. WAISH: 

I 

i 

Q. Now, Mr. Harris, do you feel that you could lift those 
packages or — Strike that. 

Do you feel that you could handle the freight in the weight area that 
you handled prior to your injury ? Do you feel that you could handle that 
freight now ? A. You mean freight before ? 

Q. Yes. In other words, do you feel that you could handle the 
heavier freight that you were handling prior to your injury ? A. No, I 
do not. 

Q. Do you feel that you could do any type of wcjrk in the freight 
hauling industry ? A. No, I do not. 

Q. How old are you, Mr. Harris? A. 44. 

Q. How much education have you? A. Sixth grade. 

16 Q. Have you ever had any experience in any other industry other 
than the freight hauling industry ? A. No. I only worked in a tobacco 
factory; that's the onliest job I did. Driving the rest of my life. 

Q. Been a truck driver, generally speaking, all your life, is that 
correct ? A. Yes. 

MR. WAISH: I don't feel that I have any more Questions. 

THE DEPUTY COMMISSIONER: All right. Mr; Phelan, you may 
examine. 

CROSS EXAMINATION 
BY MR. PHELAN: 

Q. You went back to work on what date in January 1954 ? A. I 
went back to work on January 11th. 

Q. Now, you were asked if you thought you could go back to your 

i 

old job, and you said yes, and so they sent you back to your old job. 

Is that correct? A. That was the doctor's request. 1 had a note to that 

i 

effect. 

Q. You went back to your old job for the Jacobs Transfer Company ? 
A. That's right. 


Q. You worked driving a truck, doing the same work you were 
doing before for Jacobs Transfer Company from January 11th until 
Tr 17 sometime in May 1954, is that correct? A. Three or four 
months. 

Q. You would report for work in the morning. Your truck would 
have been loaded by the B & O people. You would be given a bunch of 
bills, and then you would take the freight out and deliver it. Is that 
right? A. That’s right. 

Q. Now, isn’t it a fact that there was no attempt made on anyone’s 
part during that time to select the freight that went on your truck? It was 
all put on there by reason of routes, isn’t that right ? A. Yes. 

Q. And that’s the same system that was followed prior to October, 
when you quit work. Is that right? A. Yes. 

Q. But the system with respect to handling freight was in no way 

changed after you returned to work. Isn’t that right? 

* * * * * 

Tr 18 Q. Now, there came a time in May, did there not, when the 
Jacobs Transfer Company lost its contract with the B & O and it went 
to the D. C. Express Company, is that correct? A. Yes, it did. 

Q. What’s that? A. Yes. 

Q. So then you were given an option to either stay with Jacobs 
Transfer or go with the D. C. Express Company by the union, isn’t 
that right? A. That’s right. 

Q. And if you went to the D. C. Express Company you improved 
your seniority position with the union and therefore you elected to go 

with the D. C. Express Company. Isn’t that right ? A. No. 

* * * * * 

Q. Well, you did go with the D. C. Express Company, whether 
Tr 19 you made any improvement in your seniority or not, is that 
right ? A. That was between the Jacobs Transfer Company. I don’t 
know how they did it, but that’s the way it worked. It wasn't my idea 
of going with the D. C. Express. 
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Q. But you did go, and you continued working for the D. C. 
Express Company, doing the same work that you weife doing before, 
isn’t that right? A. No. We didn’t do the same work down there that 
we was doing up at the B & O for Jacobs Transfer, 'that’s not the same 
type of work. 

Q. What’s the difference in the type of work? j A. That work is 
lighter. That work is lighter than the B & O people, j different type of 
freight. 

Q. Then the reason you are doing lighter work today is by reason 
of the change in jobs. The work is lighter, isn’t that a fact? A. Well, 
no, that’s not the fact. After I was put down there tl*e union man ex- 
plained it to us, the way it was. In other words, when I went to this 
company, I didn’t know anything about it until that night when I came 
in with my truck. My boss at the B & O said that nine of us was to go 
to the union hall that night. That’s when I knew. So the next morning I 
went to work for the D. C. Express. 

Q. And the union man at the union hall told you that you were going 

i 

Tr 20 to switch and go to the D. C. Express Company, is that right? 

A. He told us there was a change made. He didn’t ask us whether we 
were going to switch. j 

Q. You didn’t have to go, did you? A. No. He told us we didn’t 
have to go. 

Q. He left it up to you whether you wanted to go or not ? A. He 

I 

told us all that wanted to go, go; and all that didn't want to go could go 
back to the Jacobs Transfer. 

I 

Q. So when I asked you whether or not you elected to go to the 
D. C. Express Company, the answer to that should be yes. Isn’t that 
right? You chose to do it yourself, you didn't have to do it. A. No, 
we didn't have to do it, but I didn't choose to do it. I mean it wasn’t 
my idea. 

Q. Wasn't your idea, but when you were given the option to do 
it you elected to go. That’s correct, is it not ? A. I sees it a little 
different from you. I don’t know. 
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Q. Well, everybody didn’t go. Some stayed with the Jacobs 
Transfer Company and some went with the new company. A. Them 
that went back, they’re in the street now, they’s not working for the 
Jacobs Transfer. 

Q. Well, that doesn’t make any difference. You elected to take 
this new job. That’s right, is it not? A. I’m going to give you my 
reason for — 

Tr 21 Q. I don’t care about it. A. The reason I stayed there the work 

was lighter and was better on me. 

* * * * * 

Tr 22 Q. As a matter of fact, beginning along around 1950, there were 
three or four times where you lost time from work because of a back 

injury. Isn’t that right ? A. Yes, sir. 

* * * * * 

Tr 23 THE DEPUTY COMMISSIONER: Mr. Harris, when you returned 
to work did you receive the same pay that you were receiving at the 
time you had your injury ? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: They put you back at the same 
Tr 24 pay? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Are you still receiving the same 
pay for the work you are doing now? You are now working for the D. C. 
Express Company ? 

THE WITNESS: D. C. Express Company. 

THE DEPUTY COMMISSIONER: Am I to understand that that 
work is lighter than the work you had to perform for Jacobs Transfer 
Company? 

THE WITNESS: Yes, sir. It’s a different type of work alto¬ 
gether, different type of freight, anyhow. 

THE DEPUTY COMMISSIONER: What do you do now? You do not 
drive a truck now, you work on the platform. Is that right ? 
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THE WITNESS: Well, part of the time — I might take out one load 
in the morning, but I’m practically off of it every day at ten o’clock in 
the morning. 

THE DEPUTY COMMISSIONER: And then you fire working on the 
platform ? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: During this time that you were 
working, from January 11th until you left the Jacobs [Transfer Company 

i 

and went to the D. C. Express Company, just what trouble did you have 
with your back, what pain? 

THE WITNESS: Oh, I had pain right in the sanie part I had it in 

l 

before. 

Tr 25 THE DEPUTY COMMISSIONER: Indicating the lumbar area. Did 
you have that pain every day ? 

THE WITNESS: Had it every day. 

THE DEPUTY COMMISSIONER: Do you have that pain now? 

THE WITNESS: Yes, I do. j 

THE DEPUTY COMMISSIONER: How often do you have it now? 

THE WITNESS: Oh,. I has it when I first get up in the morning, 
and it just lasts me — oh, I’d say half-a-day, sometimes longer. And 
then, the bad part about it, it begins to go right down in this left leg. 

THE DEPUTY COMMISSIONER: I see. Do you experience this 
pain at all when you are lifting packages on the platform now? 

THE WITNESS: Do I experience it? | 

THE DEPUTY COMMISSIONER: Do you have the pain? 

THE WITNESS: Yes, I do. 

THE DE PUTY COMMISSIONER: How long has it been since you 
had treatment by a doctor ? 

_ i 

THE WITNESS: Oh, it’s been about — I took treatments for a whole 

i 

year after I was operated on, for one solid year. So I didn’t take any 
more since. 

THE DEPUTY COMMISSIONER: You were operated on on October 
23, 1953? ! 
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THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: And you have not had any treat¬ 
ment since October 1954. Is that right? 

Tr 26 THE WITNESS: That’s right. 

* * * * * * 

MRS. VIRGINIA ELIZABETH HARRIS 
was called as a witness on behalf of the claimant and, having been first 
duly sworn by the Deputy Commissioner, was examined and testified 
as follows: 

* * * * * 4c 

DIRECT EXAMINATION 
BY MR. WALSH: 

Q. You are the wife of the claimant Joseph Harris ? A. Yes, sir. 

Tr 27 Q. Are you familiar with the injury to your husband — Strike that. 

Are ,you familiar with the injury to your husband's back? A. Yes, 

I am. 

Q. Has he ever complained to you about his back? A. Every night. 

Q. Did you ever have an experience in your home with respect to 
the injury to his back? A. Yes. 

Q. What has been that experience ? A. Sometimes he gets up and 
I have to take him to the bath, help him go to the bathroom — he can't 
straighten up, something pulls in his back. And when I ask him what's 
wrong he says it pulls in his back. 

Sometimes I have to tie his shoes. 

♦ * * * * * 

Tr 28 Q. Now, what was his condition prior to October 1, 1953, before 
he was operated on? He had a bad back then, didn't he? A. That was — 
he was just sick, period, then. If he got down he couldn't get up. If 
he came home he couldn't even get out of the car sometimes. 

Q. And he lost two or three spells of a couple months during that 
period? A. Yes. 

Q. As a matter of fact, isn't he better now physically than he was 
prior to October 1953 ? He doesn't suffer — A. He doesn't suffer as bad. 
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i 


Q. (Continuing) --as badly, does he? A. Not as bad as before 

i 

the operation, but he still suffers. 

i 

Q. So that he was sicker prior to October 1953 than he's been 
Tr 29 since that time, isn't that right? The operation improved his 
condition? A. Well, then — the only thing I can say about that, if he 
gets down in the bed he can get up; but before his operation he couldn't 
get up. 

THE DEPUTY COMMISSIONER: For how long before the operation? 
THE WITNESS: From 1950 until the operation] 

I 

* * * * * 

FRANK J. BURD 

I 

was called as a witness on behalf of the respondent and, having been first 
duly sworn, was examined and testified as follows: j 

i 

* * * * * 

DIRECT EXAMINATION 
BY MR. PHELAN: j 

I 

Q. Where are you employed, Mr. Burd? A. Jacobs Transfer 
Company. 

Q. How long have you been there? A. Ten ye^irs and three 
months. 

! 

Q. Do you know the claimant in this case, Joseph Harris ? A. Yes, 
for most of the time I've been there. 

Q. He was there a good deal of the time ? A. Yes. 

i 

Q. What are your duties at Jacobs Transfer? A. I'm the chief 
dispatcher. 

Q. Tell us briefly what that means ? A. Primary job is to assign 
men and equipment on the various operations. And I'm also in charge of 
a couple operations of my own. 

Q. So that your duties with Jacobs Transfer entail the assigning 
of the men to trucks and getting the trucks on the roadL Is that it? 

A. I have the overall control for the approximately six operations we 
have. 


24 


Tr 31 Q. Now, tell us a little bit about Joseph Harris and his work prior 
to October 1953. A. If I recall, Mr. Harris was washing trucks at that 
time, served as — working around the shops and warehouses as a 
serviceman. 

Q. In September of *53 ? A. September of f 53 it should be* 

Q. Prior to that he had been working on trucks ? A. He had worked 
on trucks for some time. I wasn't handling the entire personnel up until 
the early part of that year. But he did work at one time on special de¬ 
livery service, had worked on the freight service of B & O, and had 
shifted around somewhat, according to the demands of the work. 

Q. But you think just prior to October 1, 1953 he was merely a 
serviceman, washing trucks and cleaning up and that sort of thing? 

A. Vm trusting my memory, but I believe that is right. 

Q. He was receiving the same pay as a truck driver ? A. He was, 

yes. And doing some driving. 

♦ * * * * 

Tr 32 Q. Now, do you recall when he came back to the Jacobs Transfer 
Company after having been operated on? A. He came back the early 
paJjrt of 1954. 

Q. Now, was it your responsibility to assign him to his duties 
at that time? A. Yes, sir. 

Q. And what work did you assign him to ? A. He came back 
supposedly in good physical condition, able to do the same work he had 
been doing. And after a conference with Mr. Gross, we assigned him 
to the B & O pickup and delivery service, B & O Terminal, P & D. 

Q. When you say "P & D" — A. Pickup and Delivery Service. 

* * * * * 

Q. Did he then to go the B & O and assume his duties ? A. We 
Tr 33 sent him to the B & O after telling the manager there that he was 
in good condition and wasn't to be babied or particularly favored. And 
he went there and worked there until the time he went to work for the 
D. C. Express. 


25 


Q. And when was that, if you recall? A. First of May, 1954. 

Q. As far as you know, was there any favoritism shown there, 

i 

and was he working doing the same work as other truck drivers ? A. He 
was working on what we call a one-man truck, and doing the same work, as 
it came along. He alternated, probably, between the |B & O Pickup and 
Delivery and the work we were doing at the time for tjbe ABC Freight 
Forwarding. 

Q. And was any favoritism shown him over other truck drivers ? 

A. No, as far as I know; and Fm speaking from — I checked — in the 
course of my job 1 check from time to time on all the men with the 
managers of the various departments, and as far as i could determine 
he wasn't being shown any particular favoritism. 

Q. Was he given any lighter work than any of the other men were 
given ? A. No. He was taking his loads as they came. 

Q. And was he performing his duties as satisfactorily as the 
other truck drivers ? A. Yes. His performance at least didn’t cause 
Tr 34 any complaints, which is what I usually hear when a man's per¬ 
formance isn't good. 

Q. Did you ever hear him — after he got back to work, came 
back to work in January of 1954, did you ever hear him complain about 
his back? Did he complain about it to you? A. No, sir. I probably 
only averaged seeing him once in two weeks, but would usually ask 
how he was doing, how he was getting along. And apparently he was 
getting along rather well. 

Q. He didn't complain to you about his back? A. No complaints. 

Q. And when was it that he went to the D. C. Express, according 
to your recollection? A. It was May 1, 1954. Our Contract terminated 
and they changed over the same day. I 

Q. Now, when he went back to work in January of 1954, was he 
getting the same pay that he got prior to leaving? Aj Yes, sir. He 
was getting the union scale, which I believe would haye been the same. 

Q. And as far as you know, did he lose any time from work 
during that period? A. He may have been off an occasional day, but 
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not enough to cause any comment 

♦ * * * * 

Tr 35 CROSS EXAMINATION 

BY MR. WALSH: 

* * * * * 

Tr 36 Q. Do you know whether or not he was treated continuously from 

1950 to the time he was operated on? A. I believe so, sir. 

* * * * * 

THE WITNESS: Excuse me. I tried to make clear that I didn’t 
think the incident back in the early part of October or September v 53 
was the original one. 

BY MR. WALSH: 

Q. Will you restate that ? A. I think I said that as far as I know 
there was no specific incident that happened there in September or October 
that brought it about. 

THE DEPUTY COMMISSIONER: Of 1953? 

THE WITNESS: Of 1953. 

! 

BY MR. WALSH: 

Q. No specific incident? A. That’s right. 

Tr 37 Q. As a matter of fact, you don’t know whether there was or 
there wasn’t? A. No, sir, as far as I know there was not. 

Q. That there was no specific incident? A. Yes, sir. 

Q. Would it refresh your recollection any if you were advised 
that he was in the act of moving a bookcase which resulted in his being 
operated upon? A. No, sir. I don't believe — 

Q. You wouldn’t know anything about that? A. I don't believe I 
had knowledge of that. 

Q. Now, why did you tell the D. C. Express Company that Harris 
was not to be babied or favored? A. We didn’t tell D. C. that. 

Q. Who did you tell? A. We told our manager at the B & O 
Terminal. 

Q. At the B & O Terminal? A. Yes. 
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I 

Q. Why did you tell him? A. Well, it's not an unusual thing to 
do. A man who has been off usually comes back on full duty. We don't 
have light work around our place. And usually, to keep the man from 
maybe settling into a manner of easy work — 

Q. You don't have light work around your place? A. — we tell 
Tr 38 him that the man's in shape to do the work. 

Q. Are you the gentleman that told Harris that they didn't have 
light work around your place ? A. I don't recall doing it. 

Q. Did you ever tell him that he ought to get a job with the 
Government? A. No, sir. I don't believe I ever done that. 

Q. Are you familiar with the reasons why Jacobs Transfer does 
not have this contract any more at the B & O Terminal ? A. I believe 
it was a question of rate, charges. 

* * * * | * 

Tr 39 BY MR. PHELAN: j 

Q. Mr. Burd, did Harris leave Jacobs Transfer and go to D. C. 
Express because the work of D. C. Express was supposed to be lighter 
than the work at Jacobs Transfer, that the work at Jacobs Transfer was 

i 

too heavy for him? A. That, sir, I don’t know. He j was given an 

option of either staying or continuing with the D. C. Express, and he 

I 

chose to go with them. Apparently, that, for some reason, was more 
desirable, a more desirable job. 

Q. But as far as you are concerned he never did tell you that he 
was leaving because it was lighter work, that the woifk at Jacobs Trans¬ 
fer was too heavy for him? A. No, sir. He worked on both of the 
interchangeably, as the situation demanded. And to the best of my 
knowledge he got along all right on both. 

Q. Let me ask you now whether or not when any expressman is 
required to handle a package weighing five or six hundred pounds he 
is ever required to handle that alone. Isn't he always given a helper 
when that sort of — A. We segregate the heavy freight and put it 
on trucks with helpers. We run one regularly at B & O to cover the 
actually heavy freight. Normally, men should not have anythiig 
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Tr 40 like that. 

♦ * * 4c 4c 

RECROSS EXAMINATION 
BY MR. WAIBH: 

Q. What do you mean, these men were given an option? A. They 
were actually given the option. It was an arrangement that was worked 
out — 

Q. With the union? A. (Continuing): — between them, the union 
and the D. C. Express. We had little to do with it. 

And I think about nine men were offered the option of going or staying, 
and if I remember right, about six of them chose to stay. 

Q. Didn’t you tell the union that those men could go to D. C. 

Express and if they wanted to they could come back within a year to 
Jacobs Transfer ? A. No, sir.! I did not discuss — I had no discussion 
with the union of any kind. 

♦ 4c 4c 4c 4c 

Tr 41 DR. O. ANDERSON ENGH 

was called as a witness on behalf of the claimant and, having been first 
duly sworn, was examined and testified as follows: 

4c 4c 4t 4c 4c 

DIRECT EXAMINATION 
BY MR. WAISH: 

Q. Doctor, do you specialize in any particular field of medicine ? 

A. Yes. 

THE DEPUTY COMMISSIONER: Dr. Engh is known to me as an 
orthopedic specialist. 

♦ 4c 4c .4c 4c 

Q. Will you kindly state for the benefit of the Commisioner your 
history of findings and conclusions with respect to the claimant, Mr. 

Tr 42 Joseph Harris? A. Yes. The man came to me on April 25, 

1955, complaining of painful back. He said that he was injured in 
October 1950 while working for the Jacobs Transfer Company. At that 
time, he stated, he was loading a truck while working at the D. C. Paper 



Company. 

He said that while piling up heavybundles of paper on the truck 
he realized a sharp pain in his left low back. He continued with his 
work, however, but when he tried to straighten from ihe bent position 
he had severe pain and could not straighten up entirely. 

He stated that he was able to drive his truck, however, back to 

j 

the B & O Freight Yard, but then could not get out of the truck, that it 
was necessary for him to be lifted out of the truck and taken to 
Garfield Hospital. 


There he was seen by Dr. Samuel Becker, at Garfield Hospital. 

He was placed on fracture boards, and he remained there for a period 

I 

of two weeks. 

He stated that he remained away from work for ja period of ninety 

days and during that time was under the care of Doctor Becker. He re- 

. 

ceived heat treatment from Dr. Becker at his office every other day. 

He was also seen by Dr. Gordon and Dr. Young, of Casualty Hospital. 

i 

Later he was seen by Dr. Carl Berg, orthopedic surgeon, then 
seen by Dr. Fulcher, a neurosurgeon, who did a myelogram and later 
43 performed surgery, removed a ruptured intervertebral disk. 

At the present time — that is, the date I saw him in the office — 
he states that he continues to have low back pain, chiefly in the left 
lumbo-sacral area. It is impossible for him to sleep on his back be- 
cause of pain. 

Stated that he can't perform any heavy lifting because of back pain, 
and that he noticed that towards the end of the day his! back is quite 
painful, pain extending into his buttock on the left side, but no longer 
extends into the left lower extremity, that is, the thigh and the leg. 

The patient has a brace, but he was advised by Dr. Fulcher that 
he should not wear the brace, but develop the muscles in his back as 
much as possible. 

Stated that he was in good general health, heart, stomach, kidneys 

i 

and so forth all okay. That was the story given by the patient. 
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I examined the patient completely unclothed. I noticed that he 
protected his back in arising from the chair. Quite a muscular indivi¬ 
dual, had a scar on his back in the lower lumbar area, apparently the 
site of the previous disk operation. 

I could find no muscle spasm in the back. I found that he could 
flex with the tips of his fingers ten inches from the floor. I found that 
in rising he protected his low back. 

Tr 44 There was some reflection in bending backwards. Movements to 
the side were done quite well. When he twisted his body he complained of 
some pain in the left sacroiliac. The separate leg raising test caused 
pain in the left lumbo-sacral area, a little below the lumbo-sacro area; 
it’s really the upper part of the body. 

I made a diagnosis from this history and from the examination of 
residuals of a ruptured intervertebral disk. 

We had some x-rays films taken in various positions. These were 
taken, and we have about seven or eight films, taken with him standing, 
bending forward and backwards, taken lying down. Some of these were 
taken in the oblique direction, and from below upwards, so that we got 
a good view of the sacroiliac joint as well as the little opening through 
which the nerves pass. 

i 

It was my opinion after seeing these x-rays, after the history 
and examination, that this patient would require a lumbo-sacral fusion. 

I stated that where there is a large disk rupture it is necessary 
to excise all the dying material, and it is necessary, there is a definite 
necessity for performing a lumbo-sacral fusion. 

I have come to that conclusion because of the great many patients 
not getting along well and continuing to have pain. 

Until this is done, I feel that this patient las twenty percent per- 
Tr 45 manent partial disability of the lower back. And because of con¬ 
tinued pain in his low back I didn't feel that his disability would be 
lessened by that procedure, while I thought that he would have better 
stability in his back. 
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He stated that he was impotent. By that I mean that his sexual 
impulse power was diminished, and he claims that this came on following 
surgery, which can be understood, because a person who has a disk pro- 

I 

trusion which affects nerve roots—very frequently this occurs. 

I saw him again on May 9th, when I told him about the x-ray films. 

I didn't feel that he revealed any significant abnormalities, except pos¬ 
sibly some light thinning of the intervertebral disk, which is noted on the 
x-ray films. 

The x-ray report indicates that the sacrum was completely fused on 
the right. The fifth lumbar vertebra was deep-seated and in the recumbent 
position the coverings were flattened out considerably,! which usually is 
the case when a patient protects his back. 

That is the last time 1 saw him. I did not treat the patient. 

MR. WALSH: I have no further questions. 

CROSS EXAMINATION 
BY MR. PHELAN: 

Q. Doctor, do I understand that you believe that jthere should be a 
fusion operation done every time a disk is removed? A. No. I think 
Tr *ft should be done if the patient continued to have pain fallowing a disk 
operation. 

Q. Well, isn't it a fact that there are always some residuals from 
a disk operation while the nerves are re-generating? Some discomfort? 

A. I feel there is always a residual of a disk operation. In fact, not 

i 

only when the nerves are regenerating, but I feel there is always a resi- 

- 

dual disability, because when you remove that, when you remove a disk 

i 

which is present between the vertebrae, you are removing something 
which Nature intended to be there. And when that is taken out the back 

i 

. * * i 

will never be the same. 

Q. So that your idea is that in order to properly do a disk operation 
you have got to more or less take it in two stages: remove the disk and, 
later on, a fusion. Is that right ? A. No, I wouldn't say that. There 
are a certain percentage of patients who have disk operations who get 
along satisfactorily. The amount of pain and discomfort which they 
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have is not great enough to do a second operation, that is, a spinal 
fusion operation. 

If a patient gets along well and has only discomfort, then I would 
say that he does not need a second procedure. But if he is—as I stated 
before, if he has pain that continues over a considerable period of 
time, then I feel it T s necessary for that patient to have a fusion. 

Tr 47 Q. How severe should the pain be ? A. Well, in — 

Q. Severe enough to keep him from work would you mean? A. Well, 
if the pain is sufficient to keep him from performing the occupation which 
he is trained to do, then I feel that he should have a second procedure. 

Q. Well, now, let’s assume that Harris here returned to work 
January 11, 1954; that he went back to the same type of work that he was 
doing; that he worked doing the same type of work, which was driving a 
truck, lifting freight, and during that period of time he only lost two days 
from work; that his work, according to the testimony of his superiors, 
was entirely satisfactory; that he was shown no favoritism; that he was 
lifting freight and loading trucks and doing the same type of work that all 
other truck drivers were doing, that is, working on that same assign¬ 
ment. 

And he continued that until an opportunity for another job came 
along, in May of 1954. And since that time her has been working steadily 
on another job. 

Now, it so happens that the work is slightly lighter than the other, 
but he’s been working regularly every day, piling freight, driving 
trucks. 

Do you think that person is in serious enoigh condition to require 
a fusion ? 

♦ * * * * 

Tr 48 THE WITNESS: Tes, I have it. I don't think disability can be 
based on return to an occupation. I would like to state this , that I 
have had a fractured ankle and leg that was operated on three times, 
that is markedly deformed. 
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I am on my feet probably 14 to 16 hours a day. j I still have been 
able to carry out my work; I do it with a considerable amount of pain 
and discomfort toward the end of the day. My continuing to work has 
been in spite of pain. 

Now, whether this patient has continued to work in spite of pain is 

i 

something that has to be determined. I felt that he must have suffered 
Tr 49 a great deal of pain to have been seen by numerous doctors and 
finally to have a decision to have a spinal operation and a disk removed. 

i 

If this patient is doing exactly the same work that he was doing 

i 

before and is not complaining of pain, then I would say that his disa¬ 
bility is only slight. His disability then should be based on the basis 

of the residuals of a surgical procedure involving the Spinal column, 

l 

with the resultant fibrotic scar tissue which develops.| 

i 

If on the other hand, the patient is not able to do the strenuous 
work that was done before and which is required in this type of an occu¬ 
pation, then I would say that his disability is greater tlhan those resi¬ 
duals which occur from a surgical procedure. 

i 

BY MR. PEHLAN: 

i 

Q. Now, doctor, this man’s wife testified that he had an accident 
sometime around 1950, that from 1950 to 1953 he was |?ery sick from 
pain, that when he got down in the bed she practically had to lift him out 
of the bed; that since the operation he has not been suffering such pain 
as he suffered prior to October 1953. 

Wouldn’t you think then that this man was better, ; in better condition 

i 

now than he was at that time? A. If the patient had a condition involving 
his low back which was more severe than resulted from this injury, 

Tr 50 then I would feel that that original condition must be given real con¬ 
sideration in judging his diability. 

* * * * ! * 

Q. So that when you estimate his disability at the present time: 
n I feel that this patient has a twenty percent permanent partial disability 
of the low back, rt you’re not in any position to say whether or not that 
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Tr 51 that twenty percent disability is due to the disk operation and the 
incident of 1953, or due to the 1950 and * 51 incidents. 

That’s a fair statement, isn't it? A. That's right. 

Q. And it could be that as far as you are concerned, he may have 
had 25 or 30 percent before that and it’s now down to twenty. Is that 
right? A. Yes. . 

* * * * * 

CLIFTON E. LOWRY 

was called as a witness on behalf of the respondent and, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. PHELAN: 

* * * * * 

Q. Are you employed by the Jacobs Transfer Company? A. Jacobs 
Transfer Company, Incorporated. 

Q. How long have you been working for the Jacobs Transfer Com¬ 
pany? A. Six years. 

Q. Have you known Joseph Harris, the claimant in this case ? 

A. Yes, sir. 

Q. If so, for how long? A., About five years, five and a half years, 
make it. 

Q*« Are you familiar with an incident that happened in October 1953, 
when Harris was out of work for a back condition ? A. I knew he was out 
of work; I'm not very familiar with the incident itself. 

Q. Did he report to you what had happened, or what caused the 
condition? Or did he report that to someone else? A. Seems like I 
took him out of a truck one time and took him to the doctor. I'm not so 
sure that this is the time or not. The actual operation, he probably re¬ 
ported that to someone else. 

Q. What are your duties with Jacobs Transfer? A. I’m manager 
of the P & D Department, consisting of picking — 
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Q. P&D? A. Pickup and Delivery--just dispatching and general 
supervision. 

Tr 53 Q. Now, when he came back to work in 1954, after the operation, 
was he working directly under you? A. Yes, sir. After he came back to 
our department, yes, sir. 

Q. And that was in January of 1954? A. Yes, sir, somewhere along 

there. 

Q. Now, during that time — did he stay with you then until he left 
in May of 1954? A. Yes, sir. 

Q. During that time was he doing the same type of work that the 
other drivers were doiig? A. Yes, sir. 

Q. Was he shown any favoritism with respect to being given lighter 
work than the other men? A. No sir, not that I recall. 

Q. Did he ask for any favors or complain that he wanted lighter 
work because his back hurt him? A. No, sir. 

Q. What about the time? Did he work the same hours that the 
others did, and was he a steady employee? A. Yes, sir. 

j 

Q. Since he returned to work in 1954, did you e^er hear him com- 
plain about his back? A. No, sir. 

Q. How often would you see him? A. Oh, every day, all during 

Q. And were you his immediate superior? A. Yes, sir. 

Q. Was there any difference with the work — his ability to work 
in 1954 than there was in 1953, before he left? Was he as good a worker in 

* 54 as he had been prior to that time ? A. I would say yes. 

* * * * * 

CROSS EXAMINATION 

BT MR. WAISH: j 

* * * ♦ | ♦ 

. 

Q. Now, you testified in the early part of your examination that you 
took Harris to the hospital, or let him off to go to the hospital? A. I took 
him to the doctor. I didn’t say hospital. I took him to the doctor's one 

i 

time. 
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Tr 55 Q. Oh, I see. What did he say to you at that particular time ? 

A. I don’t recall what he said. I know he couldn’t get out of the truck. 

Q. He couldn’t get out of the truck? A. No, sir. 

Q. Then as a matter of fact he did complain about his back? A. We 
are talking about after the operation. 

Q. But before the operation he complained about his back? A. Yes, 

sir. 

BY MR. PHELAN: 

Q. Isn't it a fact that the incident you are talking about took place 
about 1950, when he couldn’t get out of the truck and you took him to the 
doctor? A. It wasn't 1950. 

Q. 1951? A. Or possibly * 52. 

Q. But it was back there, i We are not talking now about 1953 or 
’54? A. Yes. 

Q. It was earlier than that when he couldn't get out of the truck 
and you had to lift him out of the truck? A. Yes, sir. 

♦ 4c 4c 4c 4c 

Tr 56 Q. Just a moment. My question was: did he complain about his 
back after he returned in 1954, and the answer to that is no, is that 
right? A. Yes, sir. He did not 

Q. Prior to that time, prior to 1953, October 1953, did he com¬ 
plain about his back? A. Prior to that time ? 

Tr 57 Q. Yes. A. Maybe once or twice, when he hurt it. 

♦ * ♦ * * 

SHELDON OREMLAND 

was called as a witness on behalf of the respondent and, having been 
first duly sworn, was examined and testified as follows: 

* * 4c * * 

DIRECT EXAMINATION 
BY MR. PHELAN: 

Q. Where are you employed, Mr. Oremland? A. D. C. Express 
Company, New York and Florida Avenues, Northeast. 
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Q. And how long have you been so employed? A. About 18 months. 
Q. Now, what are your duties out there ? A. Terminal manager, 

Tr 58 dispatcher. 

* * 4c 4c 4c 

Q. Do you know Joseph Harris, the claimant in this case? A. Yes, 

I 

I do. | 

Q. Now, do you recall when he was employed by D. C. Express ? 

A. May 1, 1954. j 

Q. Do you recall the circumstances surrounding his leaving Jacobs 

I 

Transfer and going with D. C. Express ? A. I believe what happened is 
when Jacobs lost the contract, naturally they didn T t need as many drivers. 
So the drivers that were left over — we had our pick I believe of ten 

i 

drivers, and we took eight of them, I think, eight or qine. 

i 

Q. So because of a shift in the contract you needed more men and 

Jacobs Transfer needed fewer men. Is that right? Ai That’s the way 

I 

I understood it. 

i 

Q. So that Harris then went with D.C. Express ? A. That’s right. 
Q. Doing the same type of work that he had beeij doing for Jacobs ? 
A. I imagine so. I believe he was doing the same work for Jacobs. 

4c 4c 4c * j 4c 

Tr 59 Q. You took over a contract, and he had been working on that 
contract for Jacobs Transfer — you took it over and tpok him along with 
it, is that correct? A. That is correct. 

Q. Now, has his work — Oh, by the way, how much is he earning 
now? A. Union scale. j 

Q. Has that gone up any in the last year or two that you know of? 

A. Well, they had an increase last year. 

Q. And he got the benefit of that increase ? A. j Yes, sir. 

— 1 
Q. What is his going scale, base pay, with your company now? 

A. $1. 71 1/2 an hour. 

Q. $1. 71 1/2 an hour? A. Time and a half for overtime. 

Q. That’s a 40-hour week? A. That’s right. 

Q. Now, has Harris been a satisfactory employee for your company 
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as far as your company is concerned? A. Yes, he has. 

Tr 60 Q. Has he handled and lifted freight and loaded and unloaded 
trucks, and driven trucks and done the ordinary work, the same type 
of work that the other drivers are doing? A. Yes, he has. 

Q. Now, has Harris ever complained to you since he joined the 
D. C. Express Company about his back or his inability to work because 
of a bad back, or anything of that sort ? A. Never complained about hsi 
back. He's complained about his legs and elbow. 

Q. He has complained about his legs and elbow, but never about 
his back, is that right? A. I never heard him say anything about that. 

Q. And you are his immediate superior over there at D. C. 

Express? A. That’s right. 

* * * * * 

Tr 61 MR. PHELAN: First I would like to make as a part of the record 
wage statements supplied by the Jacobs Transfer Company. And for 
that purpose, if the Commissioner please, could we use the file 
copies ? 

THE DEPUTY COMMISSIONER: Mr. Phelan, there was an agree¬ 
ment with regard to average wage. 

BAR. PHELAN: I wanted primarily to indicate the amount of time 
worked, the days worked, and to indicate that after he returned to work 
he only lost two days during the five-month period. 

THE DEPUTY COMMISSIONER: Well, there’s been no real con¬ 
tention concerning your statement. 

MR. PHELAN: Well, there was testimony from the wife that he 
lost a lot of time from work, and I think also — 

THE DEPUTY COMMISSIONER: Would you come over and look 
at these papers in the file and see if these are the papers you have in 
mind? 

MR. PHELAN: Yes. They are the ones. 

THE DEPUTY COMMISSIONER: Since there is no objection by 
Mr. Walsh, the wage statements dated February 10, 1955, and signed 
by Hugh M. Steinberger, Secretary of the Jacobs Transfer Company, 
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i 
i 

Incorporated, showing the claimants earnings for the! period Week Ending 

i 

October 5, 1952 to Week Ending September 27, 1953 <Jn one sheet, and the 
Tr 62 claimant's earnings for the period Week Ending January 3, 1954 - 
Week Ending May 16, 1954, on another sheet, are received in evidence 

as Respondent's Exhibits 1 and 2. 

* * * * * 

DR. LEONARD T. PETERSON 

was called as a witness on behalf of the respondent, and having been 
first duly sworn, was examined and testified as follows: 

THE DEPUTY COMMISSIONER: This is Dr. Leonard T. Peterson, 
Dr. Peterson is known to me as an orthopedic specialist. I believe that 
is your specialty, isn't it, doctor? 

THE WITNESS: Yes. 

i 

* * * * * 

Q. Will you tell us in your own words what that examination con¬ 
sisted of ? And would you tell us what history you got from him, and 
Tr 63 your conclusion as a result of that examination, conclusions as — 
particularly as to any disability he may have resulting from a disk 
operation and an accident in October of 1953 ? A. First, the history in 
this case was stated by the patient essentially as follows: He developed 
a low back pain in October of 1950 after loading bales |of paper on to 
a truck, said he felt a snap in the lumbar area of the back. 

i 

He was referred to Dr. Becker, who admitted him to Garfield 
Hospital for two weeks. Stated he was out of work foil ninety days, and 

i 

was out of work again over several additional periods of two to three 

. 

months. 

General treatment included cast and physiotherapy. Said he 
had repeated types of low back pain and was referred to Casualty Hospital 
in October 1953. 

i 

At that time he had myelogram and orthopedic consultation, and 

.i 

was operated on for a ruptured disk on October 23, 1953. He has been 
seen by the operating surgeon since that time. ! 

Q. Who did he say — A. Dr. Fulcher. I reviewedthe history with 

" * 1 
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him carefully, and it appeared that the episode in October 1953 was 
similar to previous attacks which had begun in October 1950. 

There was no history of serious illness, fracture or operation, 
except for a hernia and the disk operation. 

Tr 64 At the time I saw him he said he was having pain in his left lumbar 
area and buttocks, but no leg pain, although he had had leg pain before 
the surgery. 

He was working fairly regularly for the past year, was able to lift 
moderately well, but had some discomfort in getting up and down from 
a sitting position. 

I examined him and found he was a well-built individual, stock type. 
The doctor's scar was healed. Moderate leg deformity, which is not 
pertinent to this discussion. 

On forward bending the fingertips came six inches from the floor, 
and sideward and backward movements were normal. His gait was all 
right, satisfactory. He could walk on his heels and toes without any 
evidence of muscle weakness. 

The circumference of the lower extremity was equal at three 
levels, including the thigh, knee and leg. Deep reflexes, including 
the patella and Achilles reflexes, were normal; there was no sensory 
impairment. Straight leg raising was 90 degrees, which is normal. 

I reviewed the x-rays which were made by Dr. Dailey, and felt 
that these were essentially normal, there being only a slight defect 
where the bone was removed between L-5 and S-l at the time of the 
disk operation. 

Now, in my opinion, I feel that the history indicated the onset 
of his trouble after lifting in 1950, and that the diability was not due 
to any specific occurrence in 1953. In other words, I didn't get any 
Tr 65 specific injury, any different than the previous onset of his low 
back pain. 

X-ray and physical examination at the time were essentially 
normal. He is following his usual pursuits as a truck driver. Although 
he has some complaints referred to his back, he returned to his regular 
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work, and I felt there did not seem to be any disability of a compensable 
degree. 

Q. Do you believe that any further treatment is indicated? 

A. I don't believe any further treatment is indicated, no. 

Q. Isn't it a fact, doctor, that it's quite normal for any person 
to have occasional back pain following a disk operation while the nerves 
and muscles are regenerating? A. Well, there isn't any actual re¬ 
generation, just a matter of irritation of the nerves and muscles due to 
the injury on surgery, and that discomfort may last for a period of time, 
or some discomfort indefinitely. 

Q. And you feel that this man has no rateable disability at this 
time? Is that correct? A. That is correct, that was my impression. 
He had very slight limitation of forward bending—rd say the average 

i 

person comes from two to four inches from the floor; he comes six. 

And there is no other evidence — I don't think that particular difference 

I 

is pertinent, actually. 

* * * * | * 

Tr 68 REDIRECT EXAMINATION 

BY MR. PHELAN: 

* * * * * 

. 

THE DEPUTY COMMISSIONER: Doctor, from the history you 
obtained, from your testimony, I gained the impression that you feel 
this man injured his back in 1950. Is that right? 

THE WITNESS: Yes, that's my opinion, that the basic damage 
was done then. 

THE DEPUTY COMMISSIONER: When he was lifting some bales 
of paper ? 

THE WITNESS: Yes. | 

THE DEPUTY COMMISSIONER: And that thereafter he suffered 
a series of recurrences of pain, perhaps with some Aggravation of the 
Tr 69 original injury ? 

THE WITNESS: That is correct. 

THE DEPUTY COMMISSIONER: And in October 1953, October 1, 

r 
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1953, when he lifted a bookcase and felt sharp pain, would that have 
been an aggravation of the preexisting injury, too ? 

THE WITNESS: Well, if it*s similar, Fd think you*d have to say 

it’s an aggravation, yes. Each episode would be an aggravation. 

* * * * * 

THE DEPUTY COMMISSIONER: Now, you were going to offer an 
exhibit, Mr. Phelan, and have some medi cal report submitted by 
Dr. Fulcher made a part of the record. And I believe you were going 
to offer an exhibit, Mr. Walsh. 

MR. WAISH: Dr. Hough* s report. 

MR. PHELAN: If the Commissioner please, in view of the fact 
that Dr. Fulcher is not available to testify today, Mr. Walsh and I have 
agreed that all of the — copies of all of the reports submitted to the 
insurance company by Dr. Fulcher may be made a part of the record 
as his testimony. 

THE DEPUTY COMMISSIONER: All right. 


RESPONDENT’S EXHIBIT NO. 3 


"PATIENT: Mr. Joseph Harris 
ADDRESS: 17- 46th Street, SE 
REFERRING PHYSICIAN: Dr. J. Rogers Young 
DATE OF EXAMINATION: 10-14-53 - at Casualty Hospital 
HISTORY: This patient was examined at Casualty Hospital on 
10-14-53. He had injured his back in 1950 while working for a transfer 
company. He stated that since then he had been unable to return to his 
usual duty of lifting. He had been on light duty. Furthermore, he had 
been off of work upon several occasions. One time, 1 believe, he was 
away from work for four months and another time foip approximately 
three months. 

The chief complaint consisted of pain in the back which radiated into 
the area of the left hip. This pain was made worse bpr physical exercise 
and tended to subside upon rest. 

The neurological examination revealed some spasm of the lumbo¬ 
sacral groups of muscles, especially on the left. Tl^e straight leg raising 
test was slightly positive on the left. The Achilles reflex was absent on 
the left. There was slight hypesthesia over the dorsilateral portion of 
the left foot. 

I 

A myelogram was performed on 10-14-53. This myelogram re¬ 
vealed no evidence of a defect. 

. 

The patient was further observed in the hospita^. In spite of a nega- 

■ 

tive myelogram, it was concluded that he unquestionably had some pinch- 
ing of a nerve root in the lower lumbar region. Consequently, on 10-23-53, 
a laminectomy was performed. This exploration revealed the presence of 
a contused nerve root on the left and the presence of ja ruptured interver¬ 
tebral disc at the fifth lumbar interspace. This disc was removed almost 

■ • • i 

in toto. 

It was my opinion that this patient should be completely relieved as 

. I 

a result of this treatment. He should be able to return to full duty on or 

■ i • . 

about January 1, 1954. 

OHF:bb Signed, O. H. Fulcher, M.D." 
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RESPONDENT 1 S EXHIBIT NO. 4 
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"November 23, 1953 

Liberty Mutual Insurance Company 
1346 Connecticut Avenue, N. W. 

Washington, D. C. 

Re: Joseph Harris 

Attention: Mr. Greer 
Dear Mr. Greer: 

The above named patient is making an uneventful convalescence. 

I predict that he should be able to return to duty about January 1, 1954. 
There should be no permanent disability whatever. 

Very sincerely yours, 

/s/ O. Hugh Fulcher, M.D." 

OHF:bb 


RESPONDENT'S EXHIBIT NO. 5 

"January 8, 1954 

Liberty Mutual Insurance Company 
1346 Connecticut Avenue, N. W. 

Washington, D.C. 

VU Dr. J. Rogers Young Re: Joseph Harris 

Gentlemen: 

I examined the above named patient in my office on 1-5-54. As 
you recall he was operated on the rupture of the fifth lumbar disc on 
10-23-53. He has now made a complete recovery, and he was instructed 
to return to work on next Monday, January 11, 1954. He was instructed 
that he was physically able to return to his old Job as truck driver. He 
was given a statement to that effect to present to his foreman. 

I shall continue to supervise him from time to time without any 
additional cost, as is my custom. I shall give you a final report in about 
six months. In fact I am sure that he has demonstrated himself physically 


I 


45 






<• 


77 


78 


able to carry on. 


OHF:bb 


Very sincerely ^ours, 

/s/ O. Hugh Fulcher, M.D. ” 


RESPONDENT’S EXHIBIT NO. 6 

. 

’’July 30, 19$4 


Liberty Mutual Insurance Company 
1346 Connecticut Avenue, N.W. 
Washington 6, D. C. 


Re: Joseph Harris 


Attention: Mr. Ralph Doubler 
Dear Mr. Doubler: 

i 

I examined the above-named patient in my office on 7-27-54. In 

l 

my opinion he had made a complete recovery from ai^y and all injuries 

... 

that he might have received as a result of the alleged! accident of 10-1-53. 
Furthermore he had made an excellent recovery fronji the operation. 

As you know there will exist some sensory changes for a period of 
a year to eighteen months. The sensory changes in this patient referable 
to the left lower extremity were n^inimal. These minor sensory changes 
did not in my opinion constitute any disability, and it! was also my opinion 

I 

that they would entirely disappear. The patient will report back to me 
for a final check in six weeks. I believe, however, t^at you can close 
your books regarding his injury as of this date. 

l 

Very sincerely yours, 

OHF/RL /s/O. Hugh Fu|cher, M.D.” 


RESPONDENT’S EXHIBIT NO. 7 

’’November 17, 1954 


Liberty Mutual Insurance Company 
1346 Connecticut Avenue, N. W. 
Dupont Circle Building 
Washington 6, D. C. 

Attention: Mr. Ralph D. Doubler 
Claims Supervisor 


Re: Joseph Harris vs. 

Jacobs ^Transfer Company 
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Dear Mr. Doubler: 

I examined this patient last on 10-23-54. At that time he had. 
made a complete recovery from any and all injuries that he might have 
received from the alleged accident. Also he had made a complete re¬ 
covery from the operative procedure which was performed on 10-23-53* 
There existed in our opinion no evidence of any disability whatever. 

His only complaint consisted of impotence. It was Dr. Hollins* 
and m y opinion that this was in no way whatever related to the alleged 
injury or to the effects from the operative procedure. It was our conclu¬ 
sion that this man has made a complete recovery. 

Very sincerely yours, 

OHF:RL /s/ O. Hugh Fulcher, M.D.** 


RESPONDENT*S EXHIBIT NO. 8 

**March 25, 1955 

Liberty Mutual Insurance Company 
1346 Connecticut Avenue, N.W. 

Washington, D.C. 

Attention: Mr. James A. Gordon Re: Joseph Harris 

Dear Mr. Gordon: 

I have examined this patient from time to time since the operation. 
He was also examined on February 19 by my associate, Dr. Stacy Rollins. 
We both believe that he is able to carry on with his heavy work. We 
thought that there existed no permanent partial disability. 

We both realize that this man will have some discomfort from 
time to time for 2-1/2 to 3 years following the operation. This discom¬ 
fort may result from muscle spasm resulting from the regeneration of 
nerve fibers. The nerve fibers which had been killed as a result of the 
pinching of the nerve root will regenerate at the rate of approximately 
one inch a month. Since the sciatic nerve is more than thirty-six inches 
long, it is evident that some discomfort will exist for approximately 
thirty-six months. I have never considered this discomfort as a partial 
disability because the best treatment for it consists of physical activity. 
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Since the occupation of this man necessitates physical activity it is evi¬ 
dence that the employment of this man does constitute good therapy. 

I 

Therefore, once again I would like to state that this man did not have any 
partial disability at the time of the last examination, nor do I expect him 
ever to have any. 

Very sincerely yours, 

OHFrbb O. Hugh Fulchef, M.D." 


RESPONDENT’S EXHIBIT NO. 9 


Liberty Mutual Insurance Company 
1346 Connecticut Avenue, N. W. 
Washington, D.C. 

Attention Mr. James A. Gordon 


"May 3, 19^5 


Re: C60-kl0210R 
Mr. Joseph H. Harris 


Gentlemen: 


Mr. Joseph H. Harris, age forty-four, was examined on April 29, 


1955. 

HISTORY : The history indicates that he developed low back pain 
in October 1950 after loading bales of paper on a truck. He stated that 
he felt a snap in the lumbar area and was referred to Dr. Becker, who 
admitted him to Garfield hospital for two weeks. Hej stated that he was 
out of work for ninety days and was off work again for several additional 
periods of two to three months. Subsequent treatment included a cast 
and later physical therapy. 

He had repeated attacks of low back pain and was referred to 
Casualty Hospital in October 1953. A myelogram was performed on 

i 

October 14, 1953 followed by orthopaedic consultation by Dr. Berg 
October 21, 1953 and operation for herniated disk byjDr. Fulcher on 
October 23, 1953. He has been seen by Dr. Fulcher j at approximately 
six-month intervals since that time. 

I 

Careful review of the history with the patient indicates that the 

episode in October 1953 was similar to previous attacks which had begun 

■■ 

October 1950. There is no history of serious illness!, of any fracture. 
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82 and he has had no operation, except for hernia repair and opera¬ 

tion for the disc referred to above. 

PRESENT COMPLAINT: Pain in the left lumbar area and buttocks. 
There is no radiation of pain to the leg, although he stated that he had had 
some prior to the operation. Has been working fairly regularly for the 
past year and is able to lift moderately well, but has discomfort in get¬ 
ting up and down from a sitting position. 

EXAMINATION: He is very stocky in type. There is a healed 
lumbar scar at the site of operation for herniated disc. He presents a 
moderate bow leg deformity and in the 


CLAIMANT’S EXHIBIT A 

UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES 1 COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


MEDICAL REPORT 
741-504 
Joseph Harris 
Jacobs Transfer Company 
October 1, 1953 ^ 

May 13, 1955 

This claimant was interviewed and 
1955. He continues to have pain in his v 

low mid back, and somewhat to the left on certain motions and twists of ^ 

the trunk, and he also states that he has to lie on his stomach to be com- 1 

fortable in bed. 

After he was examined here in Jan- 
uary he was also studied by Dr. Colby, Dr. Fulcher, Dr. Peterson and 
Dr. Engh. Dr. Fulcher and Dr. Peterson do not recommend further 
treatment. Both of these consultants feel that the claimant's disability ^ 

is not sufficient to be ratable or to need further treatment. Dr. Colby 1 

and Dr. Engh recommend further orthopedic care and Dr. Engh specif! cally 


CASE NUMBER 

CLAIMANT 

EMPLOYER 

DATE OF INJURY 

DATE OF EXAMINATION 

EXAMINATION 

examined in this office January 3, 


recommends a lumbo sacral fusion. The claimant is somewhat uncertain 
as to just what he would like to do, but feels that he ha^ to keep working 
because of family expense. 


The writer is inclined to recom¬ 
mend that in this particular case the claimant be referred to Dr. Engh 
for further treatment. If the claimant does not wish tcj accept this, it is 
recommended that he continue working as he has been doing now for 
about a year as a truck driver for the D. C. Express Qd. The claimant 

I 

states that when he was examined by Dr. Engh the studies at that time 

i 

included further X-rays. These X-rays were recommended in Dr. Engh 1 

I 

report of April 27, 1955, but their interpretations are not present in the 
file, so the writer does not know what the findings werle. 

In the event the claimant declines 
suergery, I believe he has a 10 per cent permanent partial disability of 
the body as a whole. 

/s/ J. Walter Hojigh, M.D. 

JWH:ty Medical Advisor j 
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In the opinion of the appellees, the following question is 
presented: 

Whether there is substantial evidence on the record 
considered as a whole to support the deputy commissioner’s 
finding that the injured employee sustained a permanent 
partial disability. 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,477 


Liberty Mutual Insurance Company, Inc. 

and 

The Jacobs Transfer Company, Inc., Appellants 

v. 

Theodore Britton, Deputy Commissioner, 
United States Employees ’ Compensation Commission, 

and 

Joseph Harris, Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE BRITTON 


COUNTERSTATEMENT OF CASE 

This cause arose upon a complaint to review and set 
aside as not in accordance with law a compensation order 
filed on November 1, 1955, by Theodore Britton, Deputy 
Commissioner, Bureau of Employees’ Compensation, 
United States Department of Labor, in which order the 
said deputy commissioner awarded compensation to 
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Joseph Harris (hereinafter called “employee” or 
“claimant”) on account of permanent partial disability 
resulting from an injury sustained on October 1, 1953, 
while employed by The Jacobs Transfer Company, Inc. 

The said order was issued pursuant to the provisions of 
the Longshoremen’s and Harbor Workers’ Compensation 
Act of March 4, 1927, 44 Stat. 1424, 33 U.S.C. sec. 901 
et seq., as made applicable to the District of Columbia by 
the Act of May 17, 1928, 45 Stat. 600, D.C. Code 36-501, 
et seq. 


THE COMPENSATION ORDER 

In the compensation order complained of, the deputy 
commissioner found the facts to be in part as follows: 

“That on October 1, 1953, and for several years 
prior thereto the claimant above named was in the 
employ of the employer above named; • * * that the 
liability of the employer for compensation under the 
said Act was insured by the Liberty Mutual Insurance 
Company; that on the said day the claimant herein, 
while performing services for the employer as a truck 
driver and while he was moving a heavy bookcase 
sustained personal injury resulting in his disability 
when he was subjected to heavy physical strain, as a 
consequence of which he suffered trauma to his back 
including rupture of the intervertebral disc and con¬ 
tusion of a nerve root at the level of the fifth lumbar 
interspace of his spine; that the injury arose out of 
and in the course of the employment; • • • that the 
average weekly wages of the claimant herein at the 
time of the injury were $61; that as a result of the 
injury the claimant was wholly disabled from 
October 2, 1953, to January 10, 1954, inclusive, 
14-2/7 weeks, and for such temporary total disability 
he is entitled to compensation at the rate of $35 per 
week (maximum rate) in the amount of $505; that 
the claimant returned to work for the employer on 
January 11, 1954, and although he was handicapped 
by the injury, suffering pain when lifting objects, he 
continued on the job until May 1, 1954, when he went 
to work for another employer; that although the work 
the claimant has performed since May 1, 1954, when 
he went to work for another employer, has been con- 
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siderably lighter work than that he performed for 
the employer, he still suffers from pain of the injury 
in the middle and lower parts of his back when he 
lifts objects or performs any work requiring rotation 
or twisting of his body, and he is unable to perform 
the same type of work he performed prior to the 
injury; that the continuing symptoms of the injury 
and the resultant inability of the claimant to 
perform heavy work are permanent; that the 
claimant’s present wages are approximately the same 
as the wages he was earning at the time of the injury 
but that having regard to the claimant’s ability to 
perform heavy work prior to the injury and his wage 
earning capacity at the time of the injury, the 
claimant’s present wages do not fairly and reasonably 
represent his wage earning capacity as diminished by 
the injury; that having due regard to the nature of 
his injury, the degree of physical impairment, his 
usual employment, and other factors which now affect 
his capacity to earn wages in his disabled condition, 
including the effect of disability as it may naturally 
extend into the future, the claimant’s wage earning 
capacity is, in the interest of justice, fixed under 
section 8(h) of the Act at $54.90, based upon a 
10 per cent impairment of the capacity to earn which 
the claimant had prior to the injury; that the said 
disability is permanent in quality; that for such 
permanent partial disability the claimant is entitled 
to compensation under section 8(c) (21) of the Act at 
the rate of $4.07 per week (66-2/3 per cent of $6.10, 
the difference between $61, average weekly wages at 
the time of the injury, and $54.90, the reduced weekly 
earning capacity) beginning January 11, 1954, and 

continuing subject to the limitations of the Act; 

• • • »» 


[In appellants’ statement of the case it is intimated 
that some of claimant’s back condition may be due to 
earlier injuries. However, there was no such issue raised 
at the hearing before the deputy commissioner nor in the 
court below. It is too late to do so now. Parker v. Motor 
Boat Sales, Inc., 314 U.S. 244; Maryland Casualty Com¬ 
pany v. Cardillo, 71 App. D.C. 160, 107 F.2d (1939).] 

The insurance carrier and the employer brought a pro¬ 
ceeding in the court below to set aside said order pur- 
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suant to section 21(b) of the Compensation Law, 33 U.S.C. 
sec. 921(b). The court below sustained the order. This 
appeal followed. 


ARGUMENT 

I 

The Record Supports the Finding That the Employee 
Sustained a Permanent Partial Disability 

A. The Evidence 

At the hearing before the deputy commissioner on 
September 13,1955, 

Joseph Harris, the claimant, testified in part as follows: 

That, following his back injury on October 1, 1953 and 
operation therefor on October 23, 1953, he was disabled 
for four months (J.A. pages 10 and 12) ; x that, upon his 
return to work for the same employer on January 11,1954, 
he was sent back to his regular job as a truck driver at 
the same pay (the Union scale—J.A. 25) in the course 
of which work he was required to handle freight (J.A. 13, 
14, 17); that such packages and parcels weighed from 
five to six hundred pounds and sometimes more (J.A. 13); 
that, after his operation, he was not able to lift such 
freight like he could before because his back was giving 
him trouble (J-A. 14, 15, 20, 21); that he continued to 
work for the Jacobs Company as a truck driver for three 
or four months but thereafter obtained work which was 
lighter (for another employer) (J.A. 16, 17, 18, 20); that 
when the freight on his present job “gets a little heavy” 
he has pains in his back and he does not try to lift 
heavier packages at all; that he does not feel he could 
lift the heavier freight that he was handling prior to 
his injury nor do all types of work in the freight-handling 
industry (J.A. 16, 21); that he has pain when he gets up 
in the morning which lasts about half a day, which pain 
goes down his left leg, and he experiences pain when he 


1 JA. refers to the Joint Appendix. 
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lifts packages on the platform; that he took treatments 
for a whole year following his operation (J.A. 21); that 
he is 44 years old and has only sixth-grade education 
(J.A. 16, 17); that the only employment he has ever had, 
other than truck driver, is work in a tobacco factory 
(J.A. 17). 

Mbs. Virginia Elizabeth Harris, the wife of the 
claimant, testified in part as follows: 

That the claimant has complained about his back every 
night and at times she has to help him to the bathroom 
and has to tie his shoes (J.A. 22); that claimant still 
suffers (J.A. 22). 

Dr. 0. Anderson Engh, an orthopedic specialist called 
by the claimant, testified in part as follows :* 

That he examined the claimant on April 25, 1955, took 
his history and had X-ray films made from various posi¬ 
tions (J.A. 28 to 30); that claimant is suffering from 
the residuals of a ruptured intervertebral disk and 
requires a lumbo-sacral fusion (J.A. 30, 31); that until 
such fusion is done the patient will have 20 percent 
permanent partial disability of his lower back (J.A. 30); 
that because of continued pain in his back he does not 
feel that claimant’s disability would 'be lessened by that 
procedure but he thought claimant would have better 
stability in his back (J.A. 31); that when a disk is removed 
from a person’s back his back will never be the same; 
that only after some disk operations is the amount of pain 
and discomfort great enough to require a spinal fusion 
operation (J.A. 31); that if a patient is not able to do 
the strenuous work which was required in his occupation 
before his operation such patient’s disability is greater 
than the usual residuals from such disk surgery (J.A. 33). 

There was also received in evidence the report of an 
examination made of claimant on May 13,1955 by J. Walter 
Hough, M.D., Medical Advisor, Bureau of Employees’ 
Compensation, U. S. Department of Labor (Claimant’s 
Exhibit A, J.A. 48, 49). This report states in part as 
follows: 
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“After he was examined here in January he was 
also studied by Dr. Colby, Dr. Fulcher, Dr. Peterson 
and Dr. Engh. Dr. Fulcher and Dr. Peterson do not 
recommend further treatment. • • • Dr. Colby and 
Dr. Engh recommend further orthopedic care and 
Dr. Engh specifically recommends a lumbo sacral 
fusion. 

“In the event the claimant declines surgery, I 
believe he has a 10 ‘percent permanent partial dis¬ 
ability of the body as a whole.’’ 

B. Argument 

It is submitted that the deputy commissioner’s finding 
that the employee sustained a permanent partial disability 
is not “unsupported by substantial evidence on the record 
considered as a whole” and should be accepted on judicial 
review. (Quotation is from O’Leary v. Broum-Pacific- 
Maxon, 340 U.S. 504, 508.) In that case the Supreme 
Court said: 

“• • * We do not mean that the evidence com¬ 
pelled this inference; we do not suggest that had the 
Deputy Commissioner decided against the claimant, 
a court would have been justified in disturbing his con¬ 
clusion. We hold only that on this record the decision 
of the District Court that the award should not be 
set aside should be sustained.” 

Such finding in view of the evidence narrated above is 
amply supported by the record considered as a whole. 

Preliminarily it should be recalled that such a finding 
of the deputy commissioner is not merely of physical in¬ 
capacity and the correctness of the finding is not to be 
ascertained merely by looking to see whether he is doing 
the same work as before his injury, or receiving the same 
wages. The basis of such finding is “disability” which 
refers to whether the employee has the capacity or ability 
to earn the wages he was earning when injured. Section 
2(10) of the Longshoremen’s Act, 33 U.S.C. 902(10), reads 
as follows: 

“Diability” means incapacity because of injury to 
earn the wages which the employee was receiving at 


the time of injury in the same or any other employ¬ 
ment. 

The record contains testimony by the injured employee 
that following his laminectomy and return to work for 
the Jacobs Company he was not able to do the heavy 
lifting required by his regular employment as a truck 
driver. It also contains testimony by an orthopedic 
specialist and by the Bureau of Employees’ Compensation 
medical advisor (an impartial examiner) to the effect that 
the claimant suffered a stated extent of permanent 
physical impairment from his injury and the operation 
therefor. The insurance company presented lay and 
medical evidence seeking to show that claimant had 
suffered no permanent disablement whatsoever from his 
injury, including the surgical removal of a disk from his 
spine. Not only was there a failure to establish such 
circumstance, but as hereinafter shown, the evidence 
elicited tends to support claimant’s case. 

The making of findings of fact in .back-injury cases is 
one of the most difficult problems with which workmen’s 
compensation agencies are required to deal. As 
exemplified by the case at bar, the question whether an 
injured employee’s back has been permanently weakened 
by an injury with a resultant loss of earning capacity 
requires for its answer a careful scrutiny of the evidence, 
including the testimony of the qualified medical experts 
which in many cases is conflicting. Conflicts in the 
evidence must be resolved by the deputy commissioner in 
weighing the evidence. ‘*Weight of evidence” is not a 
reviewable conclusion. Groom v. Carditto, 73 App. D.C. 358, 
119 F.2d 697 (1941); USF & G Co. v. Britton, 88 U.S. App. 
D.C. 293, 188 F.2d 674 (1951); Gooding v. Willard, 209 
F.2d 913 (C.A. 2 1954); Kwasizur v. Car ditto, 175 F.2d 
235 (C.A. 3 1949); Wilson & Co. v. Locke, 50 F.2d 81 (C.A. 
2 1931); Hudnell v. O’Hearne, 99 F. Supp. 954 (MdL 1951); 
Naida v. Russell Mining Co., 159 Pa. Super. 155, 48 A.2d 
16 (1946). 
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If the deputy commissioner believed the testimony of 
the claimant that he still suffers pain and cannot do 
heavy lifting he could consider such evidence as sufficient 
to support his finding even though it conflicts with 
evidence given by other witnesses. See, for example, 
Independent Pier Co. v. Norton, 54 F.2d 734 (C.A. 3 
1931), a case arising under the Longshoremen’s Act, in 
which the record contained medical testimony to the effect 
that the pain suffered by the claimant was not enough to 
prevent him from returning to work. However, the Circuit 
Court of Appeals affirmed the District Court’s sustaining 
of the deputy commissioner’s award of compensation on 
account of a loss of earning capacity, stating: 

<<• • • Although the weight of the evidence was 
against Morley, the District Court was, as we have 
shown, without power to review and reverse the order 
according to the preponderance of evidence. The 
decisive point is there was evidence (by Morley) which, 
believed, as it was, by the deputy commissioner, 
sustains his finding of partial disability. ” 

See also Ryan Stevedoring Co. v. Norton, 50 F. Supp. 221 
(Pa. 1943); Southern S.S. Co. v. Norton*, 41 F. Supp. 108 
(Pa. 1941); Florence Citrus Growers Assoc, v. Parrush, 
160 Fla. 685, 36 So.2d 369 (1948). The Ryan and Southern 
S.S. cases arose under the Longshoremen’s Act and in 
both awards of compensation were upheld notwithstand¬ 
ing that medical evidence in the record was contrary in 
effect to the testimony of the injured employee. In the 
Ryan case, the sole medical testimony was by a consultant 
to the United States Public Health Service and plaintiffs 
called attention to the failure of the claimant to produce 
as a witness his own private physician and to the pre¬ 
sumption that if called his testimony would be unfavorable 
to the claimant. In that case the court held that the 
deputy commissioner could rely upon his own observation 
and judgment in conjuction with the evidence. In the 
case at bar, unlike the Ryan case, there is, of course, 
ample medical evidence that claimant is permanently. 
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partially disabled both physically and in his capacity to 
do his job. 

With reference to the medical evidence which the 
deputy commissioner was required to weigh and evaluate, 
it should be recalled preliminarily that the deputy com¬ 
missioner was not bound to accept the opinion of any 
particular physician. Contractors, PNAB v. Pillsbury, 
150 F.2d 310 (C.A. 9 1945); Crescent Wharf & Warehouse 
Co. v. Cyr, 200 F.2d 633 (C.A. 9 1952); Marine Operators 
v. Barnhouse, 61 F. Supp. 572 (Ill. 1944); Liberty Stevedor¬ 
ing Co., Inc. v. CardiMo, 18 F. Supp. 729' (N.Y. 1937); 
Joyce v. United States Deputy Commissioner, 33 F.2d 218 
(Me. 1929); Jarka Corporation of Philadelphia v. Norton, 
56 F.2d 287 (Pa. 1930); E. S. Booth v. Monahan, 56 F.2d 
168 (Me. 1930); Zurich General Accident & Liability In¬ 
surance Co. v. Marshall, 42 F.2d 1010 (Wash. 1930); 
Baltimore & Ohio R. R. Co. v. Clark, 56 F.2d 212 (Md. 
1932); Ryan Stevedoring Co. Inc. v. Norton, 50 F. Supp. 
221 (Pa. 1943); Liberty Mutual Ins. Co. v. Marshall, 57 
F. Supp. 177 (Wash. 1944), affirmed, 151 F.2d 1007 (C.A. 
9 1945); Hampton Roads Stevedoring Co. v. O’Rearne, 
184 F.2d 76 (C.A. 4 1950). 

The testimony of Dr. Engh, who examined the claimant 
on April 25, 1955 and saw him again on May 9, and the 
report of Dr. Hough, the impartial examiner who 
examined the claimant on May 13, 1955, are to the effect 
that the claimant does have permanent, partial physical 
incapacity as the result of his injury. Such medical 
evidence, of course, was entitled to consideration in con¬ 
junction with the testimony of the claimant. Dr. Engh 
testified that a man’s back is never as strong after removal 
of an intervertebral disk (placed there by nature) from 
the spinal column. He also testified that, due to the pain 
and discomfort being suffered by the injured employee, 
the after effects of claimant’s disk operation were 
apparently more severe and disabling than usually ex¬ 
pected in these cases. Dr. Hough’s report unqualifiedly 
states that claimant does have permanent, partial physical 
incapacity after showing that four orthopedic specialists 
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had disagreed among themselves as to claimant’s need of 
further medical treatment for his hack. 

In contradistinction to this clear and unequivocal 
evidence that claimant is partially disabled, the testimony 
and report of Dr. Peterson (J.A. 40, 41) state only that 
claimant has no disability of a “compensable” degree; in 
other words, Dr. Peterson does not state that claimant 
has no physical impairment. Moreoever, while Dr. 
Fulcher’s last report (dated March 25, 1955; J.A. 46) 
states that claimant did not have any partial disability 
such report shows that he and Dr. Rollins realized 
claimant would have some “discomfort” for two and one 
half to three years following his operation; i.e., until April 
or October of 1956. What Dr. Fulcher calls “discomfort” 
reasonably could be what the claimant called “pain”, 
which occurred when claimant tried to do too much lifting. 

It thus appears that all the medical evidence in the 
record could be considered as warranting an inference 
by the deputy commissioner that at the time of the hearing 
claimant did have a demonstrable extent of physical im¬ 
pairment. Whether such impairment constitutes “dis¬ 
ability” and therefore is compensable is a conclusion to be 
drawn from the evidence by the deputy commissioner and 
not by the medical witnesses. In this connection see 
Frank Marra Co. v. Norton, 56 F.2d 246 (Pa. 1931), a 
Longshoremen’s case, in which the court said: 

“* • * Whenever opinion evidence is admissible, the 
opinion of an expert is evidence, but it is nothing 
more. It may be convincing or unconvincing. It may 
in itself be all sufficient to support a finding, but it 
does not follow that a finding may not be made with¬ 
out it. To hold otherwise would be to rule in effect 
that it is not for the fact finding tribunal, but the 
experts, to find the cause of death.” 

See also Crescent W. <& W. Co. v. Cyr, 200 F.2d 633 (O.A. 
9 1952). In the Crescent case, aU medical evidence in the 
record was to the effect that there was no causal relation¬ 
ship in the death of the employee, but the deputy com¬ 
missioner’s award of death benefits (based on lay 
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testimony) was upheld. If, as held in these two and many 
other cases, medical witnesses may not be permitted to 
usurp the function of a deputy commissioner in such a 
matter as the cause of death, it would seem a fortiori that 
they may not be permitted to do so in such an essentially 
non-medical field as determining the loss of wage-earning 
capacity, particularly when as in the case at 'bar the em¬ 
ployee is alive and has testified to such matters as pain, 
inability to lift heavy freight in his regular occupation 
as a truck driver, and other difficulties. 

Reverting to our argument that, if believed by the deputy 
commissioner, claimant’s testimony when considered on 
the basis of the record as a whole is itself sufficient support 
for the deputy commissioner’s finding, there are many 
cases holding that where pain from an injury causes in¬ 
ability to work or partial inability to work, an employee 
has suffered “disability”, which means a loss of wage 
earning capacity. Such unanimity of view has existed 
from the early days: Trowbridge v. Wilson & Co., 102 
Kan. 521, 170 P.816 (1918). Appellants’ efforts in the 
case at bar to show that claimant has no impairment what¬ 
ever notwithstanding his own testimony as to pain and 
weakness in his back and his inability to handle heavy 
packages harks back to the argument made by the em¬ 
ployer in the Trowbridge case, as to which the court said 
in clear terms> that where pain causes inability to labor, 
compensation can be recovered and that pain alone may 
render an employee disabled for work. Thus, the court 
said: 

“• * * A hand, an arm, a leg, or any other part 
of the 'body, may be injured, and the pain caused by 
any movement of the injured part may be so severe 
as to compel the injured person to cease to make any 
physical exertion whatever. Pain alone may render 
a person unable to work, or partially unable to work. 
If pain brought about by an injury causes inability 
to labor, that pain is within the provisions of the 
workmen’s act, just the same as though some part of 
the body had been otherwise impaired to such an 
extent as to render the person unable to perform labor. 


12 


Compensation for loss of wages or for loss of ability 
to earn wages, although that loss may be caused by 
pain, is not the same as damages for the pain. The 
former comes within the workmen’s compensation 
act; the latter does not.” 

And see United Engineering Co. v. Pittsburg, 92 F. Supp. 
898 (Cal. 1950), a Longshoremen’s Act case, in which the 
court said: 

“Claimant Shallat apparently continued to perform 
the same duties following his injury as he had before. 
But, if his statements to examining physicians are 
accepted as true, he was in constant pain. The Com¬ 
pensation Act does not deny relief to an injured work¬ 
man until his pain exceeds endurance.” 

Cf. Sharcheck v. Beaver Run Coal Co., 275 Pa. 225, 119 
A. 135 (1922); Jirout v. Gebeleiai, 142 Md. 692, 121 A. 831 
(1923); Fidelity <& Casualty Co. v. Ind. Acc. Comm., 67 
Cal. App. 643, 228 P. 346 (1924); Associated Indemnity 
Cory. v. Ind. Acc. Comm., 71 Cal. App.2d 820, 163 P.2d 
771 (1945). 

Nor is the weight and credibility of claimant’s testimony 
diminished by the statement of Dr. Fulcher that he has 
never considered as “disability” “discomfort” such as 
now is being experienced by the claimant. The physician 
has no right to comment on anything except physical im¬ 
pairment. “Disability” in its defined sense involves many 
factors besides the medical. 

Appellants apparently are of the opinion that testimony 
of an injured employee concerning subjective complaints 
of pain may not be considered in determining whether 
there is a disability (App. Brief, page 8). Pain is a 
subjective phenomenon. Its existence and disabling 
effects cannot be demonstrated with certainty. In fact, one 
court has gone so far as to hold that a physician’s 
testimony as to whether an injured person suffered the 
pain of which he complained is inadmissible in evidence 
'since only the person who experiences the pain is com¬ 
petent to testify as to its existence: Littman v. Bell Tele - 


phone Co., 315 Pa. 370, 172 A. 687 (1934). Even if Dr. 
Fulcher had gone so far as to state that claimant had no 
“pain” in his back, the deputy commissioner would 
accordingly have been justified in believing claimant’s 
testimony (1) that he had pain and weakness in his back, 
which (2) prevented him from doing the heavy lifting he 
was required to do at the time of his injury. 

There remains, therefore, only the question of whether 
claimant’s injury-related condition has caused a loss of 
wage earning capacity within the meaning of the Com¬ 
pensation Act. (Preliminarily, it should be pointed out 
that claimant’s wage rate was set under collective bargain¬ 
ing agreement and not on the basis of his individual 
dealing with the Jacobs Company or the D. C. Express 
Company (J.A. 25)). 

That earning capacity after an injury is the test of 
“disability” (not the amount of wages received) and 
hence of compensability is specifically stated by Section 
2(10) of the Compensation Act as above quoted. It was 
held by this Court almost 20 years ago and by other 
circuits in cases arising under the Longshoremen’s Act 
that capacity, rather than wages received, is the test: 
Hartford A. & I. Co. v. Hoage, 66 App. D.C. 163, 85 F.2d 
420 (1936); Lumber M.C.l. Co. v. O’Keefe, 217 F.2d 720 
(C.A. 2 1954); PiUsbury v. United Engineering Co., 187 
F.2d 987 (C.A. 9 1951), affirmed, 342 U.S. 197; Burley 
Welding Works v. Lawson, 141 F.2d 964 (C.A. 5 1944); 
Elores v. Bay Bridge Op. Co., 131 F.2d 310 (C.A. 2 1942); 
Eastern S.S. Lines v. Monahan, 110 F.2d 840 (C.A. 1 
1940); Twin Harbor S. & T. Co. v. Marshall, 103 F.2d 513 
(C.A. 9 1939); Luckenbach S.S. Co. v. Norton, 96 F.2d 764 
(C.A. 3 1938); Candado Stevedoring Corp. v. Locke, 63 
F.2d 802 (C.A. 2 1933). In the Hartford, United 
Engineering, Burley, Twin Harbor, and Luckenback cases, 
the various Circuits specifically held that a loss of wage- 
earning capacity existed even though the injured employee 
received the same (or higher) wages after his injury. It 
would appear that such cases dispose of appellants’ argu¬ 
ment that claimant has suffered no permanent disability 
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because he has been receiving the same wages as before 
his injury. 

We do not, of course, admit that on the record as a whole 
before the deputy commissioner the claimant is able to do 
the same work that he was doing before his injury. In 
fact, it was admitted on the record that the work which 
claimant has been doing for the D. C. Express Company 
is “slightly lighter ,, than the work he had 'been doing for 
the Jacobs Company (J.A. 32), and the question of 
whether claimant did in fact do the same heavy lifting 
during the four months he worked for the Jacobs Com¬ 
pany following his injury is another question of fact for 
determination by the deputy commissioner. And in 
deciding such question the deputy commissioner could also 
consider whether the injured employee somehow managed 
to do such lifting only at the cost of suffering and the 
constant danger of further and more severe injury to his 
back. 

The fact that the injured employee may have done such 
lifting for a short period after his return to work for the 
Jacobs Company would not ipso facto bar him from com¬ 
pensation. It was long ago held that even such fact is not 
the sole test of disability: Frankfort GJ. Co. v. Pittsbury, 
173 Cal. 56,159 P. 150 (1916). It has also been repeatedly 
held that a workmen’s compensation act does not deny 
relief to an injured workman until his pain exceeds 
endurance and that an employee is physically able to work 
only when he can do the work without serious danger to 
health and life. See, for example, United Engineering 
Co. v. Pittsburg, 92 F. Supp. 898 (Cal. 1950), a case arising 
under the Longshoremen’s Act, affirmed, 187 F.2d 987; 
Luckenbach v. Pittsbury, supra, 96 F.2d 764; Voight v. Ind. 
Comm., 297 Ill. 109, 130 N.E. 470 (1921); St. Louis & 
O y Fatton Coal Co. v. Ind. Comm., 321 Ill. 117,151 N.E. 606 
(1926); Perry Coal Co. v. Ind. Comm., 343 Ill. 525,175 N.E. 
801 (1931); Hingle v. Maryland Cas. Co., 30 So.2d 281 (La. 
App. 1947); Taylor v. Marion T. Fannaly, Inc., 36 So.2d 
912 (La. App. 1948); Zito v. Standard Acc. Ins. Co., 76 
So.2d 25 (La. App. 1954). 
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The last-cited case involved an injury to an employee’s 
back, as does the case at bar, and in both cases the injured 
employees worked while suffering pain; in both cases the 
employes endured the pain in order to continue working 
and supporting their dependents. In that case the court 
said: 

“It would seem that plaintiff’s success or failure 
in this case would depend upon whether he actually 
worked, with pain, for the cases are many in which our 
courts have held that although an injured workman 
is able to perform his duties he would nevertheless 
be classed as disabled if the physical activity caused 
him to suffer pain.” (Citing many cases.) 

In the case at bar, the injured employee testified in effect 
that he is physically unfit for the heavy work of a truck 
driver and such work is practically the only employment 
he has known in recent years. In this connection, see 
Eastern v. Monahan, supra, 110 F.2d 840, in which the 
court said that under the Longshoremen’s Act the degree 
of disability cannot be measured by physical condition 
alone, but there must be considered the injured claimant’s 
age, his industrial history, his mentality, his education, and 
the availability of that type of work which he can do. If 
claimant should lose his present job, it would be difficult 
for him to obtain another one in the open labor market 
in his present condition. An employer who requires an 
employee to be a freight handler is not inclined to employ 
a man with a bad back who can lift some of the articles 
to be handled; an employer wants an employee who can 
do all the work required; (Tr. 21, 22). 2 

2 Tr. refers to the typewritten transcript of hearing before the 
deputy commissioner. 
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CONCLUSION 

In view of the above, it is respectfully submitted that 
the compensation order complained of was in accordance 
with law and that the judgment of the court below 
sustaining it should be affirmed. 
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